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PREFACE 


The following article on British Arbitration Policies was prepared 
especially for publication as an International Conciliation Document 
by Professor Norman L. Hill of the University of Nebraska. This 
may be considered the eighth document in a series of so much im- 
portance that it may be given here: 


239 The United States and Treaties for the Avoidance of War, 
by Philip C. Jessup. 

242 The Future of Neutrality, by Quincy Wright. 

243 The Pact of Paris with Historical Commentary, by James 
T. Shotwell. 

244 Post-War Treaties of Security and Guarantee, by Norman 
L. Hill. 

245 The Post-War Movements to Reduce Naval Armaments, 
by John C. Shillock, Jr. 

246 The Anglo-French Project for Limitation of Armament. 


251 The Embargo Resolutions and Neutrality, by Joseph 
P. Chamberlain. 


Professor Hill’s article is particularly timely in view of the discussions 
about to take place in London and is recommended, together with 
the documents named above, to students of the problem of sub- 
stituting the methods of peace for those of war. 

NIcHOLAS MurRRAY BUTLER 


New York, January 15, 1930. 
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BRITISH ARBITRATION POLICIES 
By NorMAN L. HILL 


Associate Professor of Political Science, 
University of Nebraska 


THE PoPpULAR MOVEMENT AGAINST WAR IN ENGLAND 


The modern period of the movement for universal peace dates 
back to the foundation of the European State-system, which was 
well under way by the termination of the Thirty Years War in 1648. 
The attempts to abolish war which had been made before that time 
by theorists and statesmen had reference to a condition of affairs 
which was necessarily altered by the rise of the modern State. The 
problem of peace in a world of national-States is far different from 
what it was among city-States, feudal principalities, or all-inclusive 
empires. 


The Origin of the British Peace Movement 


It was during the middle of the seventeenth century that the 
movement to abolish war started in England, but for approximately 
one hundred and fifty years its followers were few and there was 
little popular appreciation of its ideals and purposes. Among the 
earliest protagonists of peace in England was the Society of Friends, 
which was organized between 1647 and 1666 through the efforts of 
George Fox. The membership of the society was small and scat- 
tered, some of its adherents being resident in America and the West 
Indies. They professed an aversion to aggressive warfare, without 
denying the necessity of self-defense. Mr. J. Randall has stated 
their attitude as follows: ‘‘They disapprove of war, as inconsistent 
with the nature and perfection of the Gospel which most eminently 
consists in peace, love, and forgiveness.’’? The limited membership 
and the early unpopularity of the Society of Friends combined to 
minimize the influence which the sect had on British opinion. 

William Penn, a Quaker of some renown, wrote an essay in 1693 
entitled ‘‘Essay toward the Present and Future Peace of Europe.’’* 


1A Brief Account of the People Called Quakers, London, 1772. 
? Randall, J., A Brief Account of the Quakers, Bristol, 1747, p. 17. 
3 York, E., League of Nations, London, 1919, pp. 114-154. 
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In it he humbly submitted what he believed to be a constructive 
plan for a European Parliament, a plan which had resulted from his 
“solicitous thought for the peace of Europe.” The nature of public 
opinion in regard to war at the time whe: the essay was published 
may be seen from the objections to the scheme which Penn anti- 
cipated. They were four in number, as follows: (1) The strongest 
States would object to the diminution of their power, (2) the disuse 
of soldiery would produce effeminacy, (3) young men would be with- 
out employment, and (4) States would lose their sovereignty. 

Only one other conspicuous anti-war plan was published by an 
Englishman before the beginning early in the nineteenth century of 
the attempt to popularize the movement against war by the forma- 
tfon of peace societies. Jeremy Bentham in ‘The Fragments of an 
Essay on the Principles of International Law,’’ published between 
1786 and 1789, proposed an international tribunal for the prevention 
of war.‘ It was his plan not only to develop international organiza- 
tion, but also to perfect a code of international law dealing with 
peace and war. 

Among the events which constituted the beginning of the British 
peace movement must be included the activities of the government 
of Cromwell, Lord Protector of England from 1649 to 1658. Several 
treaties were negotiated by the British Government during the 
decade of his rule, which furnished a new impetus to the settlement 
of disputed claims by mixed commissions. In 1654 the Treaty of 
Westminster between England and the Netherlands stipulated 
that any losses suffered by the seizure and detention of English 
goods in Denmark since May 18, 1652, should be compensated 
according to appraisements made by four named commissioners, of 
whom two were British and two Dutch.* In case of the inability 
of this mixed commission to adjust differences within a period of 
three months, the jurisdiction over the dispute should be given to 
the protestant cantons of Switzerland, who would be expected to 
name arbitrators instructed to issue an award within a period of 
six months. Other treaties of a similar nature were made during 
Cromwell's administration. In 1654 a treaty was concluded between 
England and Portugal which provided that “Demands on account 


‘ Ibid., pp. 278-283. (Date of publication of the essay uncertain.) 
Scott, J. B., The Hague Peace Conference, Vol. I, pp. 212-216. 


* Jenkinson, Collection of all the Treaties of Peace, Alliance, and Commerce, between Great 
Britain and other Powers (1758), Vol. I, p. 44. 
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of losses shall be referred to arbitration for satisfaction.”’ A mixed 
commission of two persons from each State was called for by the 
compact, and in the event that they should be deadlocked an addi- 
tional commission should be nominated by the Lord Protector from 
his Privy Council. In 1655 a treaty was formed by Cromwell with 
France which provided in part that ‘Whereas since the year 1640 
many prizes have been taken at sea and both nations, their people 
and subjects, have suffered many losses, ’tis agreed that three com- 
missioners shall be appointed on both sides.”* If the commission 
so established were unable to agree after six months and a fortnight, 
the city of Hamburg was to name arbitrators empowered to terminate 
the dispute. In 1656 the last of the Cromwellian series of treaties 
was formed between England and Sweden, which called for the 
establishment of a mixed commission to adjust differences arising 
from captures during the war between England and Netherlands.® 

These treaties of the Cromwellian period were followed by sim- 
ilar agreements under subsequent governmental régimes. Under 
Charles II, in 1674, a pact was formed with Holland calling for the 
use of machinery of arbitration.’*° The Treaty of Ryswick in 1697 
created two commissions, one to deal with the rights of the parties 
to designated areas in the Hudson Bay region, and the second to 
determine whether William III was entitled to revenues of the 
Principality of Orange." Articles X and XI of the Treaty of Utrecht 
between England and France, signed in 1713, also provided for two 
commissions to deal, respectively, with boundaries in the Hudson 
Bay territory and with claims.“ Treaties of this type furnish evi- 
dence that British diplomacy became acquainted with the nature 
and process of arbitration at an early date. 

These various expressions which the movement against war found 
in England were the earliest that have been recorded for the period 
of history that begins with the modern State-system. They were, of 
course, immature, and, in some cases, hopelessly idealistic. They 
were the work of limited groups of people and were not representative 
of an attitude which was shared by the public as a whole. 

7 Scott, J. B., op. cit., p. 214; and Jenkinson, op. cit., Vol. I, pp. 71-75. 

® Scott, J. B., op. cit., p. 214; and Jenkinson, op. céé., Vol. I, pp. 81-85. 

* Scott, J. B., op. cit., p. 215; and Jenkinson, op. cit., Vol. I, pp. 98-101. 

1© Moore, J. B., History and Digests of Arbitrations to which the United States has beentja 
Party, Vol. V, p. 4833. 


u Idem. 
12 Idem. 
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Peace Societies in Great Britain 


Since the termination of the Napoleonic wars the peace movement 
in England has been characterized by an attempt to educate the 
masses. Whether this motive originated in England or in the United 
States is a quibble, for it was in 1814 and 1815 that the earliest 
efforts to enlighten the public were made in both countries. In 
the United States Mr. W. E. Channing, Mr. Noah Worcester, and 
Mr. David L. Dodge were active in 1814 for the organization of a 
peace society. In August, 1815 the New York Peace Society came 
into existence and in December of the same year the Massachusetts 
Peace Society was formed." In England the names of Mr. William 
Allen and Mr. J. T. Price were linked with the foundation of the 
English Peace Society, which was completed in June, 1816." It is 
interesting to note that Mr. William Allen was a Quaker and that 
the English Peace Society at its origin contained a considerable 
number of Friends as well as non-conformists and members of the 
Church of England.'* The objectives of the society may be seen 
from the following statement taken from their original rules:** 

The object of this institution is to diffuse information; to 
prove that all war is inconsistent with the spirit and precepts 
of Christianity, and the truest interests of mankind; and to 
point out the means best calculated to maintain permanent 
and universal peace on the basis of true Christian principles. 
It derives all its views from the oracles of Divine truth, and 
confidently refers to the New Testament as the authority for 
its doctrines, objects, and measures. 


It is evident from this statement that the origins of the English 
Peace Society were essentially religious in nature. 

Since 1816 many other organizations for the promotion of the 
cause of peace have been formed in England, and institutions already 
in existence have adopted peace planks in their platforms. The 
Peace Yearbook for 1927 gives a list of forty British societies that 
are devoted either entirely or in part to the abolition of war.!7 The 
great majority of them have come into being since 1850, indicating 


that the English Peace Society continued for some time to be the 


18 Historical Outline of the Modern Peace Movement, published by British Peace Society, 
London (Date of publication not given, but evidently about 1890). 
4 Ibid., pp. 2-3. 


15 Jdem. 
18 Society for the Promotion of Permanent and Universal Peace, Rules and Objects, London 


(1816). 
17 Peace Yearbook, 1927 (Published by National Council for the Prevention of War), 


London, pp. 50-75. 
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chief educator of the British public on subjects of peace and war. 
This society that was formed in 1816 is now called the International 
Peace Society.'* It numbers in its ranks approximately five thousand 
members."* 

The work of the English Peace Society has been quite effectual. 
The history of the peace movement in England from 1816 to 1870 
or thereabouts was almost identical with that of the English Peace 
Society. Its activities were of several types. Outside the British 
Isles it aided in the formation of institutions similar to itself. For 
instance, through the activities of its representative, Mr. J. T. 
Price, the French Société de morale Chrétienne was formed.*® The 
operations of the society in England have included by their own ad- 
mission “‘all means by which any public question can be advanced.’’* 
They have arranged lectures, printed literature in newspapers and 
pamphlets, petitioned the Government and Parliament, and con- 
ducted competitive prize essay contests. From the first they have 
proposed arbitration as a substitute for war. The organization was 
active as a participant in the large number of international congresses 
of peace societies that were held in various European cities during the 
latter half of the nineteenth century. Among the most able leaders 
of the organization were Mr. Henry Richards and Mr. W. E. Darby, 
both of whom were secretaries for considerable periods of time. The 
success with which the society reached the mind of the public through 
its numerous activities may be seen from the fact that by the middle 
of the nineteenth century there were among its adherents a large 
number of members of Parliament and prominent business men. 
The activities of the organization became increasingly extensive. 
During the year 1889 there were one hundred and fifty public meet- 
ings held under its auspices.™ 

The pamphleteering of the English Peace Society was its dominant 
enterprise. Every year witnessed the publication of several essays, 
some of which were printed in the press. Generally the earlier ones 
were of a highly moral or religious flavor, while later pamphlets 
stressed to a greater degree the scientific and constructive aspects 
of the peace problem. The type of literature which the society 

18 [bid., p. 67. 

8 Ibid., p. 68. 

% Historical Outline of the Modern Peace Movement, p. 4. 


% Tbid., p. 7. 
22 8th Report of the Local Peace Association Auxiliary of the Peace Society, London, 1890, 


Pp. 4-5. 
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70 
brought to the attention of the British people may be seen from the 
following selected titles of pamphlets: 


“Sketches of the Horrors of War,’’ London, 1818. 

“Essay on War,’’ London, 1835. 

“A Solemn Review of the Custom of War,” London, 1832. 
“The Essential Sinfulness of War,’’ London, 1843. 

“War and the Bible,” London, 1843. 

“‘ Defensive War,’’ London, 1845. 

“ Arbitration as a Substitute for War,’’ London, 1843. 

“A Voice from France,’’ 1885 (Approximate). 


Among the later societies in England that have attempted to 
instill an anti-war attitude are several to which attention should be 
directed. In 1870 the International Arbitration League was formed 
with headquarters at London for the purpose of supporting “arbitra- 
tion as a substitute for war.’’* It has published a monthly paper 
known as The Arbitrator. In 1914 the Union of Democratic Control 
was established, with principles that have been described as follows:* 


To secure that the people shall, through democratic organiza- 
tions, exercise control over the foreign policy of their own coun- 
try. It believes that, since the common people suffer most 
and gain nothing from wars, a really efficient method of dem- 
ocratic control would be the best security against war. The 
U. D. C. has opposed imperialism and militarism and the eco- 
nomic exploitation of the peoples as the great cause of war. 
It is independent of parties and governments, and is responsible 
to the Council alone. 


The Union of Democratic Control has approximately two thousand 
members and there are two hundred and sixty-six affiliated local 
societies. The monthly organ of the body is Foreign Affairs whose 
circulation is something over eleven thousand. The National Council 
for the Prevention of War was organized in 1924 “to federate or- 
ganizations working for peace and against war.’’* It issues bi- 
monthly news bulletins and occasional pamphlets dealing with 
pending issues. One of the best known of the recently established 
societies is the League of Nations Union, founded in 1919.2 The 
following statement of its program has been made: 

% Peace Yearbook, 1927, p. 67. 

% Ibid., p. 73. 


%% Jbid., p. 70. 
% [bid., p. 56. 
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To secure the wholehearted acceptance by the British people 
of the League of Nations as the guardian of international right, 
the organ of international co-operation, the final arbiter in 
international differences, and the supreme instrument for re- 
moving injustices which may threaten the peace of the world; 
to foster mutual understanding, good will, and habits of co- 
operation and fair dealing between the peoples of the different 
countries; to advocate the full development of the League of 
Nations so as to bring about such a world organization as will 
guarantee the freedom of nations, act as a trustee and guardian 
of backward races and undeveloped territories, maintain inter- 
national order, and finally liberate mankind from war and 
the effects of war. 


The organization publishes every month The Headway, and from 
time to time special pamphlets are issued. 

It is, of course, difficult to evaluate the work which has been done 
by the forty organizations that are now operating in Great Britain 
for the promotion of peace. It is clear, however, that they have 
been very influential in molding British public opinion, and that 
without them the peace movement would have been retarded. 


The Anti-War Efforts of the Manchester School of Economists 


The Manchester School of Economists were internationalists of 
a high order. Under the leadership of Richard Cobden and John 
Bright they propounded the doctrine that only defensive warfare is 
justifiable; aggressive combat they regarded as not only contrary 
to religion and morality but inconsistent with the economic good of 
a nation. In 1849 Mr. Cobden stated in the House of Commons 
that he represented ‘‘that influential body of Christians who repudiate 
war in any case, that numerous portion of the middle classes with 
the bulk of the working classes who have an abhorence for war greater 
than at any former period in our history.”” It was the economic 
argument that was stressed, with the intention of convincing English- 
men that no war could be profitable.** Free trade was regarded 
as a policy with which war would be incompatible, for, as Mr. Cobden 
said, ‘‘I see in the free trade principle that which shall act on the 
moral world as the principle of gravitation in the universe 
drawing men together, thrusting aside the antagonisms of race and 


creed and language, and uniting us in the bonds of eternal peace.’’™ 


27 Dawson, W. H., Richard Cobden and Foreign Policy, London, 1926, p. 135. 
8 Mac Cunn, J., Six Radical Thinkers, London, 1907, p. 116. 


% Jbid., p. 121. 
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That the business class of England believed war to be inimical to 
their welfare may be seen from an article in The Times written on 
the occasion of a speech by Mr. Cobden at Manchester.** It reads 
in part as follows: ‘‘We are not reducing our armaments now. Why? 
Because the question of peace and war is not in the hands of mer- 
chants or of wise and good men, or of public opinion, or of the people 
in the widest sense, or in any sense at all.” 

Constructively the program of the Manchester School contained 
several distinct items, all of which are modern subjects of discussion. 
The program of peace rested upon the assumption that free trade 
will be the accepted policy and that “commerce would be the 
conciliator of nations.”” The development of arbitration and the 
establishment of tribunals for the settlement of international dis- 
putes was strongly urged by Mr. Cobden and his followers.** Both 
within the House of Commons and among the laity the virtues of 
arbitration were proclaimed. The reduction of armament was 
regarded not only as a necessary step in the interest of peace, but 
also as a benefit to the taxpayer. One of the most significant pro- 
posals of the Manchester School was that ultimately the colonies 
be relinquished and accorded a status of independence. Imperialism 
was branded as both unprofitable and dangerous to the continuance 
of peaceful relations among the States of the world. Coupled with 
these theories were several others which were advocated somewhat 
less extensively. Intervention by one State in the affairs of another 
was denounced and it was urged that international maritime law be 
developed and that greater popular control of foreign policy be 
provided under the British constitution. 

The activities of the Manchester group were in various ways con- 
certed with those of the peace societies. Addresses were made by 
Richard Cobden and John Bright at the meetings of the societies 
and in many instances the speeches were reprinted and distributed 
in the form of pamphlets among the English public. Not only at 
national meetings of the English Peace Society but also at inter- 
national meetings which included delegates from a considerable 
number of interested nations, the leaders of the Manchester group 
were frequently present.** Mr. Richards, for some time secretary of 

80 The Times, Jan. 31, 1848. 

31 Mac Cunn, op. cii., p. 122. 


#2 For example, see Report of Proceedings of the Peace Conference at Edinburgh, Edinburgh 
1853, for the activities of Cobden and Bright at that conference. 
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the English Peace Society, was one of Mr. Cobden's most reliable 
supporters in the House of Commons in regard to issues of an inter- 
national nature which came up for debate. 

While the Manchester group never saw the fulfillment of all 
their aims, it is certain that they did exert a very considerable 
influence in fixing the course of British politics and in shaping the 
opinions of the public. The repeal of the Corn Laws in 1846 was 
due in large part to the speeches and pamphlets of Cobden and Bright. 
Furthermore, the period during which the Manchester leaders were 
prominent was marked by popular apathy toward the extension 
of the Empire. The program of the group relative to such matters 
as arbitration, disarmament, and popular control of foreign policies, 
was not achieved, but the educative influence of their advocacy is 
indisputable. It is interesting to note that in 1866 a Cobden Club 
was formed in England with the object of advocating international 
peace upon the bases propounded by the Manchester group. More 
specifically the purpose of the society has been defined as ‘The 
Preservation of free trade in this country and its advancement abroad 
as the most important agency for the preservation of international 
peace and good will.’’"* The organization is still active as an agency 
to influence public opinion in England. 


THE RECORD OF GREAT BRITAIN IN THE ARBITRATION 
oF DISPUTES 


The word arbitration is used with different meanings. In its 
restricted sense it refers to the settlement of an international dispute 
by persons who are selected by the implicated parties. It has also 
been applied more generally to the several processes that are em- 
ployed for the solution of difficulties between nations, including 
arbitration proper, judicial action, and conciliation. While the 
object of this study is to discover British policies in regard to all 
of these forms of peaceful settlement, this portion of it will discuss 
arbitration in its narrower sense and will survey the cases to which 
England has been a party. 


The Popular Attitude toward Arbitration 


The early efforts of the English Peace Society were concerned 
primarily with the denunciation of war, and consequently they 
% Peace Yearbook, 1927, p. 64. 
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were not of a highly constructive character. The pamphlets which 
were published dealt only in a few isolated instances with the sub- 
ject of arbitration. It resulted from this fact that as late as the 
middle of the nineteenth century the British public was generally 
unaware of the exact nature of arbitration, even though their govern- 
ment had submitted many disputes with other powers to that process 
of settlement. 

The status of public opinion in 1849 may be seen from a pamphlet 
published by the English Peace Society in that year relative to Mr. 
Cobden’s intention to suggest in the coming parliamentary session 
that the government conclude arbitration treaties with other nations.™ 
The following quotation is taken from that pamphlet: “ But as the 
subject is somewhat new as a matter of public discussion, it may be 
necessary, in a few plain sentences, to explain the nature, object, 
and manifold advantages of the proposed method of arbitration.’’ 
This statement was followed by the explanation that, “ By arbitra- 
tion it is intended to apply to nations the same rational principles 
for the settlement of differences as have been long ago adopted be- 
tween individuals in all civilized countries.’’ After a résumé of 
the place of arbitration in history, the reader was exhorted to send 
petitions for arbitration to the House of Commons. 

It was not until the closing decades of the last century that the 
people of England were given any considerable quantity of literature 
regarding arbitration. In 1870, as before stated, the International 
Arbitration League was founded, “to support arbitration as a sub- 
stitute for war.’’** The society has drawn the major portion of its 
support from the British working class, as may be seen from the 
fact that its original name was the Workmen’s Peace Association. 
In 1880 the International Arbitration Association for Great Britain 
and Ireland came into being, and began to issue pamphlets to dis- 
seminate information. In addition to the publication of literature 
the organization promoted the establishment of similar societies 
abroad, and endeavored on several occasions when the relations of 
England with other powers were strained to influence the course of 


events in the direction of peace.** 


% Arbitration Instead of War. Printed by the Peace Congress Committee. Date not 
given but it probably appeared in 1849. 


86 Peace Yearbook, 1927, p. 67. 
%6 As illustrations of the type a pamphlets issued by the organization the following may 


be cited: Arbitration Treaties and Tribunals, London, 1893; The Program of the Peace 
Movement, London, 1891; The Problem of European Peace, London, 1887. 
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Since the opening of the twentieth century British literature 
relative to arbitration has tended to be of a more scientific character, 
Pamphlets and articles have dealt with such matters as arbitration 
procedure, The Hague Permanent Court of Arbitration, and the 
issue of obligatory submission of disputes. In 1923 the Arbitrate 
First Bureau was organized for the express purpose of advancing 
the cause of ‘‘all-in”’ treaties. Asa result of these activities a high 
standard of popular understanding has been developed. 


Reference of Disputes to Arbitration 


Several lists of arbitration cases which occurred during the nine- 
teenth century have been compiled. There is, however, a great 
deal of discrepancy in the data presented by the different authors. 
M. La Fontaine records a total of one hundred and seventy-seven 
cases, among which were seventy that involved Great Britain.*” 
Mr. W. E. Darby states that there have been four hundred and 
seventy-six instances of arbitration, with Great Britain acting as 
a party one hundred and sixty-six times.** 

In still another list, arranged by Mr. J. B. Moore, one hundred and 
thirty-six is the total number of cases named and England is asserted 
to have been involved in fifty-three of them.® The difference in the 
totals which are presented by the authorities cited may be accounted 
for, in a measure, by the fact that the longest lists include not only 
arbitration cases proper but also instances of the termination of 
disputes through diplomacy, treaty agreements, the use of mixed 
commissions, or of domestic commissions. The group of cases ar- 
ranged by Mr. Moore, which is the shortest of all, refers only to 
arbitration proper. 

It is clear from all of the lists that during the nineteenth century 
Great Britain engaged more frequently in the arbitration of disputes 
than any other nation. Mr. Darby’s group arranges the leading 
nations of the world in the following order with the number of arbi- 
tration cases as stated: Great Britain, 166; Germany, 113; France, 
105; United States, 96; Turkey, 56; Austria-Hungary, 48; Italy, 45; 
and Russia, 42. In the compilation of M. La Fontaine Great Britain 
is credited with 70 cases, the United States 56, Chile 26, France 26, 

*7 La Fontaine, Histoire Sommaire et Chronologique des Arbitrage Internationaux, The 


list covers the period 1794-1900. ; 
® Darby, W. E., International Tribunals. The period covered is from 1794 to 1904. 


% 14 Harvard Law Review, pp. 182-183. The list covers the nineteenth century. 
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and Peru 13. Since the opening of the twentieth century England 
has continued to resort to peaceful methods of settling international 
disputes. Within the Permanent Court of Arbitration established 
at The Hague in 1899 Great Britain has had the following cases:*¢ 


PARTIES SUBJECT OF DISPUTE DATE OF AWARD 
Germany, Great Britain, | Right of preference | Feb. 22, 1904 
Italy vs. Venezuela claimed by blockading 
powers 
Germany, France, Great | Perpetual leases in Japan May 22, 1905 
Britain vs. Japan 
France vs. Great Britain | Dhows of Muskat Aug. 8, 1905 
United States vs. Great | North Atlantic Fisheries | Sept. 7, 1910 
Britain . 
France vs. Great Britain | Arrest and _ restitution Feb. 24, 1911 
of Savarkar 
Spain, France, and Great | Seizure of religious goods | Sept. 2-4, 1920 


Britain vs. Portugal 


in Portugal 





The United States and England have each been involved in six 
cases which have come before the Permanent Court of Arbitration. 
Great Britain has also been a party since 1900 to several arbitration 
cases which have been referred to special tribunals. There are four 
such cases recorded in the British and Foreign State Papers, including 
disputes with Brazil, Portugal, Germany, and Peru, which were 
settled by arbitral bodies in 1904, 1904, 1911, and 1922, respectively." 

The favorable attitude of England toward arbitration as a method 
of dealing with international differences may also be seen from the 
fact that her jurists have often been employed as the neutral members 
of the arbitral tribunals. Among the more significant disputes of the 
nineteenth century in which Great Britain was the arbitrator were 


the following: Dispute between France and Mexico regarding claims, 


40 Arbitration and the United States, World Peace Foundation Pamphlets, Vol. IX, No. 
6-7, pp. 468-470. 

41 British and Foreign State Papers, Vol. 99, p. 930; Vol. 98, p. 382; Vol. 104, p. 50; Vol. 
116, p. 506. Others of a less important character have occurred. 
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which was settled in 1844; controversy between China and Japan 
relative to the murder of a Japanese subject by a Chinese, decided 
in 1875; boundary question between Argentina and Chile in 1896. 
Of the thirteen cases not involving England that have come under 
the jurisdiction of the Permanent Court of Arbitration, England 
has participated as a neutral on four occasions, in one of which she 
was the sole arbitrator.“ 


Arbitrations with the United States 


The history of the diplomatic relations of Great Britain and the 
United States includes many instances of the settlement of controver- 
sies by the process of arbitration. Mr. J. B. Moore has listed twenty 
cases which occurred between 1794 and 1900, and there have been 
several others since 1900. Some of them have involved highly 
complex situations that might have produced serious consequences. 

The Jay Treaty between the United States and England, signed in 
1794, called for arbitration as the method of settling certain out- 
standing problems between the two countries.“* Soon after the 
termination of the Revolutionary War several difficulties had arisen 
in regard to the execution of the treaty of peace. The British forces 
continued to occupy certain posts along the northern border of the 
United States under the allegation that our government had not 
enforced those terms of the treaty of peace which promised British 
creditors a recovery of confiscated debts. Furthermore, there was 
no agreement as to what was the St. Croix River, named by the 
treaty as an eastern boundary of the United States. Finally, the 
rights of the American nation as a neutral in the conflict between 
England and France was a matter of controversy which could not 
be terminated by the processes of diplomacy. Articles V, VI, and 
VII of the Jay Treaty provided that these three issues be turned over 
to arbitral commissions. 

The commission designated to deal with the boundary dispute 
gave its award on October 25, 1798.** The tribunal provided for by 
Article VI of the Jay Treaty was unable to accomplish the task 
assigned to it, and on September 4, 1799, itwas dissolved. Ultimately 

4 Moore, J. B., op. cit., Vol. V, pp. 4851-4025. 

4 Arbitration and the United States, pp. 468-470. 

“ 14 Harvard Law Review, pp. 182-183. 


48 Moore, J. B., op. cit., Dp. I, 32, 271, 350. . 
46 The boundary laid down was subsequently the subject of dispute. 
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the claims of Great Britain against the United States were dealt 
with in a treaty signed in 1802, by the terms of which our obligations 
to England were fixed at £600,000. The third commission, estab- 
lished under Article VII of the treaty of 1794, finished its work on 
February 24, 1804, after considering over a thousand cases and 
awarding $5,849,032 to Americans and $143,428 against them. 

The Treaty of Ghent, signed in 1814, which restored peace be- 
tween the United States and England, also provided for the arbitra- 
tion of three issues.*7 They related to the ownership of certain islands 
in Passamaquoddy Bay and the Bay of Fundy, the boundary of the 
United States from the source of the St. Croix River to the St. 
Lawrence, and the determination of the boundary along the middle 
of the Great Lakes to the Lake of the Woods. The work of the 
commission, which had to do with the first question, was unsatisfac- 
tory, and it was not until 1908 that the issues with which it dealt 
were finally settled. The other two arbitral bodies were also unsuc- 
cessful, and the boundaries disputes over which they had jurisdic- 
tion remained unfixed until the Webster-Ashburton Treaty in 1842. 

In 1853 it was arranged between England and the United States 
that all outstanding claims should be settled by a mixed commission.“ 
The accomplishments of the commission are deserving of attention, 
particularly because they included the settlement of the well-known 
Creole case, which in 1842 was most perplexing. Under the reciproc- 
ity treaty of 1854 arbitration was employed to deal with the fish- 
eries issues and a decision was rendered which for a time removed 
a serious cause of discord.” 

The Alabama claims case was the most foreboding incident that 
had been turned over to arbitration up to the time of its decision in 
1872.5° The relations between the United States and England had 
been strained for several years, not only on account of England’s 
actions as a neutral during the Civil War, but also because of the 
fisheries question and the water boundary at San Juan. Popular 
feeling was especially rife in both countries over the American claims 
for damages arising out of the activities of the Alabama and other 
vessels built and equipped in England for the Confederacy. The 


United States stated its willingness to arbitrate as early as 1863, but 


47 Moore, J. B., History and Digest of Arbitrations to which the United States has been a 
Party, pp. 45, 85, 171, 196. 

# Moore, J. B., op. cit., Vol. I, pp. 391-421. 

49 Moore, J. B., op. cit., Vol. I, pp. 426-495. 

5° Moore, J. B., op. cit., Vol. I, pp. 495-682. 
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the British Government for some time opposed the suggestion. Earl 
Russell assumed the attitude that the issue could not “be put to a 
foreign government with any regard to the dignity and character 
of the British crown and the British Nation. . . . Her Maj- 
esty’s Government are the sole guardians of their own honor.’’™ 
In a short time, however, Lord Stanley succeeded Earl Russell as 
British Foreign Secretary and indicated in 1866 a willingness to 
arbitrate. In 1869 an agreement to arbitrate was placed before 
the American Senate, who rejected it. Negotiations continued until 
1871, when it was provided by the Treaty of Washington that the 
dispute be arbitrated. The claims presented by the United States 
to the tribunal of five arbitrators were for: (1) direct losses arising 
from the destruction of vessels by the Alabama and similar cruisers, 
(2) expenses incurred by the United States in pursuing the cruisers, 
(3) loss sustained as a result of the transfer of the American com- 
mercial marine to the British flag, (4) insurance costs caused by the 
activities of the cruisers, and (5) the prolongation of the war. The 
tribunal allowed only those claims which fell under class one, which 
were placed at the sum of $15,500,000. The award also recognized 
one hundred and eighty British claims, which totaled $1,929,819. 
Most significant in regard to the case was the turbulent state of 
public opinion throughout the entire duration of the controversy. 
The British populace was generally opposed to the award of the 
tribunal, but both governments accepted and executed it. The 
Treaty of Washington also called for the arbitration of the dispute 
over the San Juan boundary and the question of American liability 
for damages in regard to the northeastern fisheries. These issues 
were both disposed of by the arbitral bodies appointed to assert 
jurisdiction over them. 

The fur-seal arbitration between the United States and England 
took place in 1892.% The case involved the asserted right of the 
United States to establish rules in regard to the killing of fur seals 
beyond the three-mile limit off the coasts of Alaska and in the Behring 
Sea. There were two representatives of each party to the dispute 
on the arbitral tribunal and three neutrals. The award denied 
American jurisdiction beyond the territorial waters under existing 

& Arbitration and the United States, World Peace Foundation Pamphlets, Vol. IX, No. 


6-7, D. 493. 
5&2 Moore, J. B., op. cit., Vol. I, pp. 755-962. 
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rules of international law and prescribed that the protection of 
fur seals be by joint action in the future. 

One of the greatest benefits which Anglo-American diplomacy 
has derived from arbitration was the termination of the dispute 
regarding the North Atlantic fisheries, which had vexed public 
officials for over a century. From 1783, when the treaty of peace 
was signed at the end of the Revolutionary War, until 1910 the 
fishing rights of Americans off the coast of Canada were a perpetual 
source of friction. They had been treated unsuccessfully in treaties 
formed in 1818, 1854, and 1871. Finally, by a special agreement 
signed on January 27, 1909, the matter was referred to the Per- 
manent Court of Arbitration at The Hague. There were seven 
questions which were submitted to the tribunal.“ While the deci- 
sions of the tribunal on these questions were not categorical, three 
of the seven were more advantageous to England than to the United 
States. 

The foregoing group of arbitration cases indicates that the two 
Anglo-Saxon powers have resorted to the process frequently. Some 
issues that have been arbitrated were insignificant and would not 
be likely to cause a period of strained relations; on the other hand, 
some were unusually complicated and capable of arousing a great 
deal of ill-feeling. 


Arbitrations with France 


While British arbitrations with France have not been so numerous 
nor so important as those with the United States, there have been 
a few noteworthy cases. One was the Portendic case, the award of 
which was given in 1843.°° It had to do with certain measures taken 


by the French Government in 1834 and 1835 during the course of 


5% The Hague Court Reports, edited by J. B. Scott for Carnegie Endowment for Inter- 
national Peace, N. Y., 1916, pp. 141-226. 

% They were: (a) whether Great Britain had the right of making regulations applicable 
to American fishermen in treaty waters without the consent of the United States—decision 
affirmative; (b) whether American fishing vessels using Canadian waters might employ 
aliens as members of crew—decision affirmative; (c) whether American fishing vessels in 
treaty waters were liable to requirements of entry or report, and to the payment of light 
and harbor dues—decision affirmative if such regulations also imposed upon Newfound- 
land vessels; (d) whether American vessels liable to local regulations when resorting to 
certain ports or bays for shelter, wood, water, etc.—decision negative; (e) how should three 
marine miles be measured from the coast—decision that the three mile limit should follow 
the sinuousities of the coast but that in the case of bays the distance should be measured 
**from a straight line drawn across the body of water at the place where it ceases to have 
the configuration and characteristics of a bay’’; (f) did American vessels have the right to 
take fish in the bays, harbors, and creeks on what was known as the treaty coast—decision 
affirmative; (g) whether American vessels resorting to the treaty coast were entitled to 
the trading privileges accorded trading vessels—decision affirmative. 

55 Moore, J. B., op. cit., Vol. V. pp. 4936-4938. 
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a war with the Trarza Moors, which gave rise to numerous claims 
on the part of British merchants engaged in the gum trade on the 
coast of Portendic. The affair was the subject of much diplomatic 
correspondence between the two governments from 1836 to 1840, 
when commissioners were appointed on both sides to terminate the 
dispute. With the failure of the commissioners to agree the King 
of Prussia was named as arbitrator. The award allowed the major 
portion of the English claims. 

Several other cases of less importance were referred to arbitral 
bodies during the nineteenth century. In the British Mineral Oil 
claims case a commission was established consisting of one representa- 
tive from each of the two parties at dispute, France and England; 
these two were empowered to choose a third.** It was found possible, 
however, to settle the claims satisfactorily without the appointment 
of the third member of the commission, and hence there was no 
arbitration of the dispute in the proper sense of the word. In 1891 
the two countries agreed to arbitrate certain questions regarding 
the rights of the French to fish off Newfoundland, an issue which 
had long been troublesome.*? The dispute relative to the Greffiihle 
Concessions was arbitrated in 1893.® 

There have been two cases involving France and Great Britain 
that have come before the Permanent Court of Arbitration at The 
Hague. The first, known as the Muscat Dhows case, was decided in 
1905. France and England had agreed in 1862 to respect the in- 
dependence of the Sultan of Muscat, but subsequently France had 
authorized his subjects to fly the French flag in certain designated 
waters. Great Britain took the attitude that France was limiting 
the jurisdiction of the Sultan over his subjects by that ‘action and 
therefore protested. The tribunal found that, whereas France was 
acting justifiably before 1892 in authorizing the use of the flag, she 
had on that date formed a treaty which had the legal effect of ter- 
minating the practice. There were also several minor issues involved 
in the case. 

The second dispute between France and England which The Hague 
court decided is known as the Savarkar case, settled in 1911.% The 
incident from which the dispute developed was the escape at Mar- 

56 Tbid., pp. 4938-4939. 

8 Ibid., p. 4939. 

5* Idem. No record of the case has been published. 


%® Hague Court Reports, ed. by J. B. Scott, pp. 92-109. 
% Ibid., pp. 275-284. 
C25] 











OPA SPE PER 


82 


seilles of Savarkar, a Hindoo, who was being transported from 
England to India for trial on a charge of abetment of murder. He 
was captured by a French police officer, who returned him to the 
English vessel one day before it sailed. Later France demanded the 
restitution of Savarkar on the ground that his delivery was contrary 
to international law. Upon the refusal of Great Britain to comply, 
a compromis was signed on October 25, 1910, for the arbitration of 
the dispute. The tribunal decided that while an irregularity was 
committed in the arrest of Savarkar and the delivery to the British 
police, there is no international law which imposes any obligation 
upon the power which has the custody of the prisoner to restore him 
because of the mistake made by the foreign agent who delivered him 
up. 
Arbitrations with Portugal 


Great Britain has had several arbitrations with Portugal which, 
like those with France, have involved matters of considerably less 
significance than those which have occurred with the United States. 
In 1856 the Senate of Hamburg issued an award relative to a claim of 
the British Government that the Portuguese Government had denied 
to Mr. Croft a patent of registration and was therefore liable for 
damages." In its decision the Senate found that the British claims 
were erroneous. Five years later the Senate of Hamburg arbi- 
trated another dispute involving claims of British subjects against 
Portugal.* 

There have been two disputes in regard to jurisdiction over ter- 
ritory which have been settled by arbitration. The first occurred 
in 1875 and had to do with land on the eastern coast of Africa which 
formerly belonged to the Kings of Tembe and Maporta, but was 
claimed at that time by both Portugal and England. The case 
is usually known as the Jn re Delagoa Bay case. The award of the 
President of the French Republic, the arbitrator, recognized the 
Portuguese claim. In 1895 there occurred the Manica arbitration, 
in which the King of Italy was the arbitrator of a dispute between 
England and Portugal relative to the African holdings of the two 
powers, as defined by the treaty of June 11, 1891. Another ques- 
tion involving the interpretation of the same treaty in its reference 

| Moore, J. B., op. cit., Vol. V, pp. 4979-4984. 

8 Ibid., p. 4984. The award has not been published. 


6 Idem. 
% Jbid., pp. 4985-5015. 
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to the western boundary of the Barotse Kingdom was also arbitrated 
by the King of Italy in 1905.5 

In 1920 an award was given by the Permanent Court of Arbitra- 
tion in regard to a dispute between Portugal, on the one hand, and 
France, Spain, and Great Britain on the other.** The compromis, 
signed in 1913, called for separate awards by the court settling claims 
of the nationals of France, Spain, and Great Britain to properties 
expropriated by Portugal after the praclamation of the Republic.* 
The awards dealt specifically with each of the properties in question, 
in many instances allowing compensation to the former owners. 


Arbitrations with Latin-American Powers 


Great Britain has submitted a large number of disputes with 
Latin-American States to arbitration. There have been cases of 
varying importance with Argentina, Chile, Nicaragua, Brazil, Haiti, 
Mexico, Peru, Venezuela, and Costa Rica. The principal ones 
are listed below: 


— 





PARTY DISPUTE ARBITRATED DATE OF AWARD 

Argentina ee British claims a 
incident 

Chile . British claims 1884 
Chile . _ British claims 1896 
Haiti British claims 1892 
Mexico . a British claims 1866 
Nicaragua . ae Interpretation of treaty of Managua 1881 
Nicaragua. . ae British claims 1895 
Peru ten Gi British claims 1864 
Venezuela . British claims 1869 
Venezuela . Boundary of British Guiana 1897 
Venezuela . Preferential claims case 1904 
Brazil ‘iad Boundary of British Guiana 1904 
Peru ~. . | La Brea y Parifias Mineral Property 1922 
Costa Rica British claims 1923 





85 British and Foreign State Papers, Vol. 98, pp. 382-384. 
86 rs American Journal of International Law, pp. 99-121. 


67 +8 American Journal of International Law, Supplement, pp. 165-169. 
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From the above group it is clear that most of the disputes with Latin- 
American States which have been arbitrated dealt with the claims 
of British citizens against the government in question. 

Two of the cases between England and Venezuela had to do with 
unusually controversial issues and involved the United States as an 
interested third party. The first was the dispute relative to the 
boundary of British Guiana, which had been a perplexing subject of 
diplomacy since 1814.* The state of affairs in 1887 was such that 
diplomatic relations between the two countries were suspended. 
Finally, President Cleveland in 1895 intervened with the object 
of inducing Great Britain to arbitrate, justifying his action on the 
basis of the Monroe Doctrine. As a result of his action an arbitral 
tribunal was selected, which in 1897 gave its award. 

The other important case involving England and Venezuela had 
to do with the preferential claims dispute, which was decided by the 
Permanent Court of Arbitration in 1904.% The dispute had its 
origin in certain pecuniary claims of ten European and American 
States against Venezuela. In 1902 the affair assumed serious pro- 
portions, when the ports of the South American Republic were 
blockaded by Great Britain, Germany, and Italy. In 1903, after a 
long period of negotiations, Venezuela offered to pay her creditors 
out of her customs receipts, thirty per cent of which should be set 
aside each month for the purpose of retiring her debts. At this 
point England, Germany, and Italy assumed the attitude that their 
claims should be given priority of payment. Venezuela rejected 
the proposal and in 1903 it was agreed to arbitrate at The Hague. 
The United States, Mexico, Spain, France, Belgium, the Netherlands, 
and Norway and Sweden, who were Venezuela’s other creditors, 
were also parties to the case in opposition to the three States who 
were claiming preferential treatment. The decision of the Permanent 
Court of Arbitration was favorable to England, Germany, and Italy. 

The case between Great Britain and Brazil, decided in 1863, 
dealt in part with the British contention that the local authorities 
of Brazil had been culpably negligent in prosecuting certain persons 
who had plundered British property wrecked off the coast of Rio 
Grande do Sul.”* It also had to do with the English charge that three 


68 Moore, J. B., History and Digest of the Arbitrations to which the United States has been 


a party, Vol, V, pp. 5017-5018. 
6? Hague Court Reports, ed. by J. B. Scott, pp. 55-77. 
7 Moore, J. B., op. cit., Vol. V, pp. 4925-4928. 
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of her naval officers from the Forte had been attacked by the Brazilian 
guard at Tijuca Hill. The arbitrator, the King of the Belgians, ren- 
dered a decision favorable to Brazil. 

A dispute with Brazil relative to the boundary between British 
Guiana and Brazil was arbitrated in 1904, in this instance the 
King of Italy acting as umpire.” In the award a line was drawn in 
such a way as to divide the territory in question between the dis- 
putants. 

More recently, in 1922, an arbitral award was rendered by a 
special tribunal selected to deal with a controversy between Great 
Britain and Peru with respect to the mineral property known as 
La Brea y Parinas.™ Peru had issued decrees affecting the property, 
which was owned by a British subject and had been leased to the 
London and Pacific Petroleum Company, incorporated under the 
laws of Great Britain. England held that the decrees did not apply 
to the property. While the tribunal was in operation the dispute 
was terminated by a treaty between the two States which was in- 
corporated into the award. 

Among the recent arbitrations of Great Britain with Latin- 
American States is that of 1923 with Costa Rica.% On August 22, 
1922, the congress of the restored Costa Rican Government passed 
a law, known as Law of Nullities No. 41, invalidating all contracts 
between the executive power and private persons made between 
January 27, 1917 and September 2, 1919, covering the period of the 
Tinoco Government. Great Britain presented claims in behalf of 
British companies which had suffered losses. Finally Chief Justice 
W. H. Taft of the United States Supreme Court was made sole ar- 
bitrator of the dispute. His decision was on the whole favorable to 
Costa Rica. 


Arbitrations with Other Powers 


Great Britain has arbitrated two cases of importance with Ger- 
many. The first occurred in 1890 and had to do with the ownership 
of the Island of Lemu. The other took place in 1911 and involved 
the southern boundary of the British territory of Walfish Bay.’ 
The award, as given by the King of Spain, found that ‘‘ the demarca- 

" British and Foreign State Papers, og 99, Dp. 930-933. 

18 Ibid., Vol. 114, p. 356, and Vol. 116, p. 506. 

us British 3 of International Low, — Pp. 199. 


% Moore, J. B., op. cit., Vol. V, pp. 4940-494 
1% British and Foreign State Papers, ol. ae ; 91; and Vol. 104, p. 50. 
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tion of the southern boundary of Walfish Bay carried out by Surveyor 
Wren in 1885 is not binding on Germany.” 

In 1905 Great Britain, with Germany and France, settled a dis- 
pute with Japan in the Permanent Court of Arbitration.7* The 
case had its origin in the extraterritorial jurisdiction which was 
maintained in Japan prior to 1894. By treaties with England, 
France, and Germany, formed between 1894 and 1896, the practice 
was abandoned, but Japan agreed to lease certain tracts of land to 
foreign citizens with the understanding that no obligation could 
be imposed upon the land which was not named in the terms of the 
leases. Accordingly it was contended by the European powers 
that no taxes could be charged against the properties. Japan, on 
the contrary, argued that the leases referred only to unimproved 
land and that taxes could be levied against houses. In 1902 a com- 
promis was arranged and in 1905 a decision was rendered in favor 
of the contention of the European States. 

Great Britain has also submitted one important dispute to the 
Commission of Inquiry at The Hague.?? The affair, which was 
investigated, involved the attack in 1904 by the Russian fleet upon 
British fishing vessels, under the misapprehension that the English 
vessels were Japanese torpedo boats. The report of the commission, 
made on February 26, 1905, found that the actions of the Russian 
fleet were unjustified but that the circumstances were such as to 
cast no discredit upon the command. Russia paid damages to the 
extent of about $300,000. 


BritisH ARBITRATION AND CONCILIATION TREATIES 


It is the purpose of a general treaty of arbitration to provide in 
advance for the settlement of stated types of disputes by the process 
of arbitration. It is understood that international differences 
involving legal questions are best suited to this method of treat- 
ment but that, even within this limited field, exceptions may be 
established. England is a party to a large number of arbitration 
pacts, which afford further evidence of her attitude toward the peace- 
ful solution of international controversies. 

For the settlement of international differences which are not 
considered to be adapted to arbitration, it has been provided in 


16 Hague Court Reports, ed. by J. B. Scott, pp. 77-93. 
77 Hague Court Reports, p. 403. 
[ 30 ] 


87 


many treaties that conciliation will be undertaken. When this 
method is employed an international commission is authorized to 
investigate and report in regard to the facts of the case. Great 
Britain has also entered into treaties of conciliation. 


Early Efforts To Conclude Arbitration Treaties 


In 1849 Richard Cobden brought a motion before the House of 
Commons in favor of arbitration treaties with foreign States.” 
The English Peace Society supported the motion with an attempt 
to arouse public opinion to “deluge the House of Commons with 
petitions for arbitration,’’ but the motion was never passed.” In 
1873 Henry Richards sponsored a resolution which was worded as 
follows: ‘‘That an humble address be presented to Her Majesty, 
praying that she will be graciously pleased to instruct her principal 
Secretary of State for Foreign Affairs to enter into communication 
with foreign powers with a view to further improvement of inter- 
national law and the establishment of a general and a permanent 
system of arbitration.”*® The resolution was preceded by corre- 
spondence on the part of Mr. Richards with influential persons in 
the United States and Europe and by a petition signed by over a 
million British workers requesting its introduction.** Replying in 
behalf of the government Mr. Gladstone asserted that it had been 
the policy of Great Britain to favor arbitration when it seemed 
feasible without the existence of any general treaties calling for 
such a process and, while he favored the principle of the resolution, 
he did not think the time and occasion propitious for the formation 
of treaties.** While the motion failed to carry, it was found by 
actual count of the Peace Society that the Members of the House 
of Commons who voted affirmatively represented over ten million 
of the British population.* 

In 1887 Mr. William R. Cremer circulated a memorial in the 
British House of Commons, which was signed by two hundred and 


78 Journals of the House of Commons, Vol. 104, p. 381. The vote on the motion was 79 
yeas, 176 nays. 

79 Arbitration Instead of War. Pamphlet published by the Peace Society (about 1848). 

80 Journals of the House of Commons, Vol. 128, p. 342. 

81 International Arbitration and the Improvement of International Law (London 1873), 
pamphlet, p. 7. The reply of the Queen to the resolution was substantially identical. 

8 [bid., pp. 38-43. 

88 Tbid., p. 49. 
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thirty-two members and presented to the President of the United 
States and to both Houses of Congress, urging “‘the Government 
of the United States to take the necessary steps for concluding 
with the Government of Great Britain a treaty which shall stipulate 
that any difference or dispute arising between the two governments 
which cannot be adjusted by diplomatic agency, shall be referred 
to arbitration.” In 1890 the American Senate and House of 
Representatives adopted a concurrent resolution requesting the Presi- 
dent to undertake negotiations with other nations for the purpose 
of forming arbitration pacts.** It was followed in 1893 by a resolution 
of the House of Commons approving the attitude of the American 
Congress and expressing the hope “that Her Majesty’s Government 
will lend their ready cooperation to the Government of the United 
States upon the basis of the foregoing resolution.”’** As a result 
of these resolutions, negotiations were entered into by the govern- 
ments of the United States and Great Britain and on January 11, 
1897, a treaty of arbitration was signed. The pact was defeated in 
the American Senate by a vote of forty-three yeas, twenty-six nays, 
and fourteen not voting, thereby terminating the first official at- 
tempt between the two countries to conclude a general treaty of 
arbitration.®? 

At the First Hague Conference in 1899 the English delegation 
supported the creation of a Permanent Court of Arbitration. In the 
third commission of the conference, dealing with the pacific settle- 
ment of international disputes, Sir Julian Pauncefote offered two 
important projects relative to the organization of the Court.** In 
the first commission of the conference of 1907, which was designated 
to suggest amendments to the constitution of the court, the British 
delegates were also active. In regard to the issue of compulsory 
arbitration, which was discussed by the commission, it was the 
attitude of the British representatives that disputes involving the 
vital interests and national honor of the interested parties should be 
exempted from the jurisdiction of the court, but that a list should be 

%& World Peace Foundation Pamphlets, Vol. IX, No. 6-7 (1926), “Arbitration and the 
U.S.,”" pp. 497-498. 

85 Moore, J. B., op. cit., Vol. I, p. 962. 

8&6 Jbid., pp. 962-963. 

&% World Peace Foundation Pamphlets, Vol. 1X, No. 6-7, pp. 504-508. 

88 Reports to the Hague Conferences of 1899 and 1907, edited by James Brown Scott (1917), 
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drafted of possible controversies which could not be alleged as falling 
within that group.** In accordance with this suggestion fifteen 
subjects of dispute were drawn up and it was proposed that the prin- 
ciple of compulsory arbitration be applied to them." The final re- 
port of the commission did ndt include these proposals of the British 
delegates. 


General Arbitration and Conciliation Treaties 
before 1915 


The conclusion of general treaties of arbitration among the States 
of the world was undertaken soon after the termination of the First 
Hague Conference of 1899. During that year three agreements 
were signed by South American States but were not ratified until 
1902.% A total of twenty-one such pacts were signed before the 
first British treaty was formed, most of them between Latin-American 
powers.” 

The first British general arbitration agreement was signed with 
France in 1903.% Article I of the document, relative to the types of 
disputes for which arbitration should be used, conformed with the 
current practice of excluding questions of vital interest, national 
honor, and those involving third States. It reads as follows: 


Differences which may arise of a legal nature, or relating 
to the interpretation of treaties existing between the two con- 
tracting parties, and which it may not have been possible to 
settle by diplomacy, shall be referred to the Permanent Court 
of Arbitration established at The Hague by the convention 
of the 29th July, 1899, provided, nevertheless, that they do 
not affect the vital interests, the independence, or the honor 
of the two contracting States, and do not concern the interests 
of third States. 


During the pre-war period Great Britain concluded sixteen general 


arbitration treaties, as follows: 
% Jbid., pp. 486-487. 
" [bid., p. 478. 
%2 Peace Yearbook 1912, p. 74. 


% Ibid., pp. 74-75. 
% British and Foreign State Papers, Vol. 96 (1902-1903), p. 35. 
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NAME OF SECOND CONTRACTING PARTY 











DATE OF SIGNATURE 








France® Oct. 14, 1903 
Italy” Feb. 1, 1904 
Spain*’ Feb. 27, 1904 
Germany” July 12, 1904 
Sweden” ; Se ee Aug. II, 1904 
Norway?” , Aug. II, 1904 
Switzerland" m Nov. 16, 1904 
Portugal! iba ; Nov. 16, 1904 


Austria-Hungary’ 


Netherlands'™ 


Denmark?®* 





United States 


Colombia!” 





Brazil! 











Austria-Hungary’ 











Jan. 11, 1905 
Feb. 15, 1905 
Oct. 25, 1905 
April 4, 1908 
Dec. 30, 1908 
June 18, 1909 
July 3 16, 1910 


June 10, 1914 








Switzerland"® 
5 Tdem. 
%6 Jbid., Vol. 97, p. 57- 
97 Ibid., Vol. 97, pp. 80-81. 
%8 Jbid., Vol. 97, p. 56. 
% Jbid., Vol. 97, pp. 91-92. 
100 Tdem. 


1 Jbid., Vol. 97. pp. 93-04. 

102 Tbid., Vol. 97, pp. 68-69. 

103 Jbid., Vol. 98, pp. 37-38. 

104 Jbid., Vol. 98, pp. 59-60. 

105 Jbid., Vol. 98, pp. 44-45. 

106 Jbid., Vol. 101, pp. 208-209. 
107 Jbid., Vol. 101, pp. 175-176. 
108 Jbid., Vol. 102, pp. 72-73. 
10 Tbid., Vol. 103, DP. 242-243. 
110 Jbid., Vol. 107, pp. 565-566. 
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All of these treaties contained a clause exempting from their juris- 
diction disputes involving the vital interests or national honor of 
either party and controversies affecting third States. The agree- 
ments were generally on a five-year basis. 

During the year 1910 President Taft opened negotiations with 
Sir Edward Grey, British Secretary of State for Foreign Affairs, 
for the purpose of concluding a new arbitration agreement of a 
broader scope than the one which had been signed two years before." 
On August 3, 1911, identic treaties were signed by the United States 
with Great Britain and France, respectively.“* They stipulated 
that all justiciable questions should be settled in the future by arbi- 
tration, either in the Permanent Court of Arbitration or by special 
tribunals to be created. The treaties also called for the establish- 
ment of “joint high commissions of inquiry to which, upon the re- 
quest of either party, shall be referred for impartial and conscientious 
investigation any controversy between the parties within the scope 
of Article I, before such controversy has been submitted to arbitra- 
tion, and also any other controversy hereafter arising between them 
even if they are not agreed that it falls within the scope of Article 
I." The commissions of inquiry were authorized to investigate 
and report on the facts as found, but were not empowered to make 
decisions. They were also given the function of deciding whether 
a given dispute was justiciable within the meaning of Article I. 
The treaties were changed so radically by the United States Senate 
that President Taft laid them upon the shelf indefinitely, and con- 
sequently they were never put into operation. 

On September 15, 1914, Great Britain and the United States 
signed a new treaty for the advancement of peace." It called for 
the creation of a permanent international commission of five persons 
to deal with all disputes that might arise between the two contracting 
parties for the settlement of which no agreement had yet been made 
in other treaties. This commission was empowered to examine the 
facts and to make a report which was not to be regarded as a binding 
decision. During the time when the commission was investigating 
a dispute, which could extend for no longer period of time than one 
year without the consent of the parties, no hostile actions were to 
be undertaken. This treaty was duly ratified and a commission was 


111 World Peace Foundation Pamphlet, Vol. 1X, No. 6-7 (1926), pp. 524-525. 
2 British and Foreign State Papers, Vol. 104, pp. 308-309. 
us Jbid., Vol. 108, pp. 384-385. 
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appointed in accordance with its terms. The United States con- 
cluded twenty-one treaties of this type, but most of them have 
not been in working order by reason of the fact that the commissions 
have not been kept up to their full strength after the occurrence of 
vacancies. The treaty with England is still in force but the com- 
mission called for by the treaty has been allowed to lapse." 

From September 15, 1914 to April 18, 1918, covering the greater 
part of the World War period, England signed only one new arbitra- 
tion agreement. On November 16, 1914, a treaty was signed with 
Portugal identical in its provisions with the earlier one of 1904." 
There were, in addition, several old pacts which were renewed during 
that interval of approximately three and one-half years. 


British Arbitration Treaties Since 1918 


The post-war period has witnessed the conclusion of a considerable 
number of new arbitration pacts among the nations of the world. 
On January I, 1928, a total of sixteen new agreements had been 
registered with the Secretariat of the League of Nations dealing 
with arbitration alone as a method of settling international disputes. 
Ten of this group are of a compulsory nature, providing for the 
arbitration of all disputes either directly or after the failure of the 
parties to reach an agreement by conciliation, as called for by earlier 
treaties.“ The treaty between Japan and Switzerland, signed 
December 26, 1924, calls for the submission of all legal questions to 
the Permanent Court of International Justice."’ There are two 
treaties in the group which exempt from their jurisdiction matters 
affecting the constitutional provisions of the respective parties.™* 
The principle of excluding questions of vital interest and national 


honor is followed by three of the agreements." 


14 International Conciliation, No. 239 (April, 1928) ‘‘ The United States and Treaties for 
the Avoidance of War,”’ by P. C. Jessup, p. 15. 

115 Arbitration and Security, Geneva, 1927 (Published by the League of Nations), C. 653. 
M.216. 1927. V, p. 118. 

116 They are: Uruguay and Peru, July 18, 1917, Treaty Series 384; Austriaand Hungary, 
April 10, 1923, Treaty Series 457; Uruguay and Venezuela, Feb. 28,1923, Treaty Series 
942; Finland and Sweden, Jan. 29, 1926, Treaty Series 1192; Denmark and Sweden, Jan. 
14, 1926, Treaty Series 1235; Denmark and Finland, Jan. 30, 1926, Treaty Series 1292; 
Spain and Hungary, March 23, 1922, Treaty Series 1493; Norway and Sweden, Nov. 25, 
1925, Treaty Series 1417; Denmark and Norway, Jan. 15, 1926, Treaty Series 1418; Norway 
and Finland, Feb. 3, 1926, Treaty Series 1420. 

117 Treaty Series 1072. 

8 Argentina and Venezuela, July 22, ro1r (ratified 1924) Treaty Series 715; Brazil 
and Switzerland, June 23, 1924, Treaty Series 861. 

19 United States and Sweden, June 24, 1924, Treaty Series 851; United States and Liberia, 
Feb. 10, 1926, Treaty Series 1336; United Kingdom and Siam, Nov. 25, 1925,7 reaty Series 


1487. 
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Of the list of arbitration pacts which has just been reviewed 
Great Britain is a party to only one. On November 25, 1925, a 
treaty was signed with Siam which was in strict conformity with 
early British treaties in following the Root principle.** A large 
number of pre-war pacts, however, have been renewed during the 
post-war period by the English Government. 

One of the most interesting treaties of arbitration which Great 
Britain has ever negotiated was signed with Uruguay on April 18, 
1918, and has not been registered with the League Secretariat.™ 
Its jurisdiction is defined by Article I as follows: ‘‘All disputes, of 
whatever nature, which may have arisen between the High Con- 
tracting Parties, and which it may not have been possible to settle 
by diplomacy, shall be submitted to arbitration.”’ The treaty further 
stipulates that the function of arbitrator shall be entrusted to a 
sovereign, a president of a tribunal of justice, or a person of “known 
competence in the subject of dispute,” and in the event that no such 
person can be agreed upon, the Permanent Court of Arbitration shall 
be used. The submission of specific disputes must be preceded by 
special agreements. 

It is understood that the Governments of Great Britain and the 
United States are now negotiating a new arbitration treaty, which 
will be modeled upon the Franco-American pact signed on February 
6, 1928. Such an agreement would provide for the conciliation of 
all disputes which do not (a) come within the domestic jurisdiction 
of one of the parties, (b) involve third parties, (c) affect the Monroe 
Doctrine, (d) affect the obligations of England under the Covenant 
of the League of Nations. Any controversy of a legal nature which 
the commission of conciliation deals with but cannot settle would 
be submitted to the Permanent Court of Arbitration at The Hague. 


British Treaties of Conciliation Since 1918 


Since 1918 there have been many treaties concluded by the various 
States of the world calling for the settlement of disputes by con- 
ciliation. It is the purpose of these pacts to provide for the creation 
of permanent commissions whose function it shall be to investigate 
and report on the facts that are involved in a given dispute. While 


no authority is given to make decisions, it is expected that the reports 


120 Treaty Series 1487. 
11 British and Foreign State Papers, Vol. 112 (1919), pp. 779-781. 
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submitted will be influential in the solution of the controversies 
which are investigated. Since 1918 Great Britain has become a 
party to two such agreements. 

On April 4, 1919, England signed with Brazil a pact in which the 
parties agreed ‘‘to submit to the investigation of a permanent com- 
mission, which will give the report thereon, all difficulties of an 
international character which may rise between them and cannot 
be directly resolved by diplomatic means, and which do not fall 
within the terms of the arbitration convention in force between the 
two countries; and they further agree not to declare war the one 
against the other, nor to commence hostilities, until the result of 
such investigation shall be submitted.’ The treaty provides 
for the establishment of a permanent commission of five to which 
the parties may carry appropriate disputes. The report of the 
commission is purely consultative and does not bind the governments, 
but if it is impossible to reach a satisfactory settlement within six 
months after the issuance of the report, it is provided that arbitra- 
tion shall be undertaken in conformity with the treaty of 1909. In 
combination with the existing treaty of arbitration with Brazil 
concluded in 1909, this conciliation provides for the peaceful settle- 
ment of all future disputes between the two countries. The treaty 
resembles in its essential features the other post-war conciliation 
pacts which have been registered with the Secretariat of the League 
of Nations.!** 

A conciliation agreement was also formed by Great Britain with 
Chile and signed on March 28, 1919. Its main point of difference 
from the treaty with Brazil is to be found in Article 3, which reads 
as follows: 

“In case the high contracting parties shall have failed to adjust 
any such dispute by diplomatic methods, they shall at once refer it 
to the International Commission for investigation and report. The 
International Commission may, however, spontaneously, by unani- 
mous agreement, offer its services to that effect, and in such cases 
it shall notify both governments and request their co-operation in 
the investigation.”’ This stipulation follows the example of most 
of the Bryan conciliation pacts in allowing the commission on its 


122 Treaty Series 116. 
123 January I, 1928, a total of eighteen treaties of conciliation had been registered with 


the Secretariat of the League. See Arbitration and Security, Geneva, 1927, pp. 145-199. 
1% British and Foreign State Papers, Vol. 112, pp. 717-719. 
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own initiative to start proceedings in behalf of its own jurisdiction 
over a dispute. The treaty was terminated on April 4, 1922, because 
it was thought that its object was sufficiently secured by the League 
of Nations.'*5 

A considerable group of treaties have been concluded since 1918 
by the nations of the world which provide that conciliation, arbitra- 
tion, or judicial action, shall be resorted to for all disputes that may 
arise between the contracting parties.%* They are “‘all-in’’ treaties 
in the sense that they apply on a compulsory basis to all controversies 
which cannot be settled by diplomacy. It is the usual practice of 
these agreements to designate the processes of arbitration or judicial 
action as suited to deal with justiciable questions and to provide 
that all other issues shall be conciliated. 

It has not been the policy of Great Britain to enter upon treaties 
of this type. The effect, however, of the separate treaties of con- 
ciliation and arbitration which England has with Brazil is substan- 
tially the same as that which is created by the agreements which 
deal at once with both processes. 


Summary 


From the foregoing discussion it appears that England has not 
been a party to extensive treaties of arbitration and conciliation. 
She has, however, been foremost among the nations in the frequency 
with which she has submitted controversies to pacific processes of 
solution. We may conclude, therefore, that the attitude of England 
has been highly favorable to arbitration and conciliation, a policy 
that has been revealed primarily in her treatment of specific disputes 
as they have occurred rather than by a comprehensive system of 
treaties with other nations. The signing of the optional clause of 
the World Court Protocol in 1929, to be discussed in the following 
chapter, marks a new departure in British policy, involving as it 
does, an important commitment to submit to international tribunals 
in advance of the development of disputes. 


128 Jbid., Vol. 116, p. 118. 

126 Arbitration and Securily, Geneva, 1927, pp. 199-351. The texts of thirty-three such 
treaties, concluded before Jan. 1, 1928, are givenin these pages. The following numbers 
of such treaties have been formed by important States: Germany 6; Switzerland 7; Italy 4; 
Hungary 2; Poland 6; Sweden 5; Czechoslovakia 4; France 2; Belgium 4; Denmark 4; 
Spain 3; Kingdom of Serbs, Croats, and Slovenes 2; Austria 3. 
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GREAT BRITAIN AND THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE 


It is the purpose of the judicial process to provide a court of judges 
who are chosen impartially and are not representative of the parties 
at dispute. Great Britain has been active in the promotion of this 
process of dealing with international controversies. 


The British Attitude toward the Project of 1907 


It was proposed by Mr. Choate, an American delegate, at the 
Second Hague Conference in 1907 that a court of arbitral justice be 
established whose “judges shall be so selected from the different 
countries that the different systems of law and procedure and the 
principal languages shall be fairly represented.”’"*7 This suggestion 
was in accordance with the instructions which the American Govern- 
ment had given to its delegates, and was considered in the first 
commission of the conference. 

After a speech made by M. Beernaert of Belgium in which the 
wisdom of the projected court was seriously questioned, Sir Edward 
Fry of England made the following remarks: 

If it were a question of supplanting the present permanent 
court by a new court to be created, I should without hesitancy 
side with his Excellency Mr. Beernaert, but the American 
scheme proposes the creation of a new court in addition to the 
present court. The two courts will work together toward the 
same goal, and the one which appears to answer the needs of 
the nations best will survive.™ 


In the vote that was taken on the question of considering the estab- 
lishment of a court of justice the British delegates supported the 
motion, which was carried.%* Among the questions taken up by 
the commission in forming a draft project for the court was the 
desirability of allowing a judge to participate in a case to which his 
own State is a party. It was the attitude of both the American and 
British delegates that such a practice should be forbidden.4° The 
German opinion was, however, of a contrary nature, and after some 
discussion it was accepted. In regard to the important issue of a 


method of choosing judges, which ultimately caused the failure of 
127 Scott, J. B., The Hague Peace Conferences of 1899 and 1907, Vol. 1, p. 435 
128 Reports to the Hague Conferences of 1899 and 1907, edited by J. B. Scott (1917), Pp. 239. 
12% Jbid., p. 240. 
130 Ibid.. p. 253. 
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the project, Great Britain, the United States, and Germany presented 
a plan which would insure permanent representation to large States 
and apply a system of rotation to all other nations. 


The Establishment of the Permanent Court of 
International Justice 


At a meeting of the Council of the League of Nations, held at 
London on February 12, 1920, an Advisory Committee of Jurists 
was appointed to draft the statute of a court of justice, in con- 
formity with Article XIV of the Covenant. The personnel of the 
committee, as finally completed, included Lord Phillimore, member 
of the Privy Council of England. The British jurist was prominent 
in the activities of the group, and while he was serving in an individual 
capacity rather than as a diplomatic envoy of his country, his atti- 
tude in regard to the important subjects of discussion reflected 
opinions which are held by many persons, both in England and 
abroad. 

At the third session of the committee Lord Phillimore asserted 
that it was the duty of the jurists to prepare plans for a court of 
justice in the exact sense of that phrase, before which States could 
be brought without the necessity of obtaining their consent in ad- 
vance.“ It was his belief that in regard to legal questions the 
projected court should be given compulsory jurisdiction, an idea 
which received the unanimous support of the committee.“* The most 
troublesome problem of the jurists was to find a method of selecting 
judges which would be acceptable at once to large and small States. 
Several plans were proposed, all of which were more or less influenced 
by the principle of equality. The Root proposal, which involved 
the compromisory scheme of having judges selected by the Council 
and Assembly of the League, received the hearty endorsement of 
Lord Phillimore. 

The British official attitude toward the project of the jurists was 
described by Lord Balfour at a meeting of the Council of the League 
of Nations. He stated that his government was favorable to the 
idea of compulsory jurisdiction in principle, but that as a measure 


of precaution it seemed unwise to vest such a power in a body which 


181 Tbid., p. 283. 

12 De Bustamante, A. S., The World Court (1925), p. 120. 

138 Official Journal of the League of Nations, Vol. I, part II, pp. 319-320. Report of the 
Committee of Jurists to the eighth session of the Council. 
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was largely experimental in character and had not yet won the 
confidence of the nations, which he deemed to be essential to the 
obligatory submission of disputes.“* Furthermore, it was the 
opinion of the British Government that the committee of jurists 
had exceeded its powers in providing for the compulsory jurisdiction 
of the new court. The attitude of Mr. Balfour, speaking in behalf 
of his country, is contained, in part, in the following quotation:'** 


The British Cabinet fully recognize the importance of pro- 
viding a Permanent Tribunal without delay. The duty has 
been formally thrown upon the League of Nations by the Council, 
and consequently the Council of the League will find it difficult 
or impossible to carry out all the functions entrusted to it with- 
out the existence of such a body. At the same time, there are 
obviously difficulties in accepting the scheme proposed by the 
jurists without modifications of some importance. The first 
observation I have to make is that the scheme with all its meth- 
ods goes considerably beyond the Covenant. Article XIV 
(by which the Council is directed to formulate and to submit 
to the League the plans of the Permanent Court) clearly con- 
templates: (a) that the court has only to deal with disputes 
which are voluntarily submitted to it by the authorities con- 
cerned, and (b) that it has to give an advisory opinion on any 
dispute or question which the Council or Assembly may choose 
to submit to it. Evidently, the framers of the articles never 
intended that one party to the dispute should compel another 
party to go before the tribunal; and this omission cannot have 
been a matter of choice, since the subject of compulsory arbitra- 
tion has been before the legal authorities of the whole world 
now for many years. It has more than once been brought up 
for practical decision, and has always been rejected. 


This advice of England in regard to the jurisdiction of the court was 
accepted by the Council. In the Assembly an attempt to reinstate 
the provision for obligatory submission of disputes failed. Finally, 
the proposal of M. Fernandes, Brazilian delegate, was accepted by 
adding the so-called optional clause, which makes it possible for a 
member of the court to agree to submit disputes to the tribunal as 


an obligation. 
The Optional Clause 


In 1924 the National Council for the Prevention of War made 


an effort to induce the British Government to sign the optional clause 


14 Loder, B. C. J., ‘‘The Permanent Court of International Justice and Compulsory 
Jurisdiction,’’ The British Yearbook of International Law, 1921-1922, Vol. II, pp. 20-23. 
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of the Statute of the Permanent Court of International Justice.“* A 
petition, signed by nearly five hundred thousand persons, was pre- 
sented to the Secretary of State for Foreign Affairs requesting such 
action. The government, however, did not see fit to sign the clause 
at that time. 

The Labour Party in Great Britain has subscribed to the doctrine 
of compulsory jurisdiction as embodied in Article 36, paragraph 2, 
of the Statute of the Permanent Court of International Justice for 
a number of years. The war aims of the organization, as adopted 
on December 28, 1917, at a joint conference of the societies affiliated 
with the British Trades Union Congress and the British Labour 
Party included the demand that there be established ‘“‘an Interna- 
tional High Court for the settlement of all disputes between States 
that are of a justiciable nature,” as well as ‘‘appropriate machinery 
for prompt and effective mediation between States of issues that 
are not justiciable.’"*7 At the Inter-Allied Labour and Socialist 
Conference held in February, 1918, a Memorandum of War Aims 
was agreed upon containing the following stipulation :™* 


The constitution of such a League of Nations implies the 
immediate establishment of an International High Court, not 
only for the settlement of all disputes between States that are 
of a justiciable nature, but also for prompt and effective media- 
tion between States in other issues that vitally interest the 
power or honor of such States. 


Similarly, the constitution of the Labour Party, adopted on February 
21, 1918, asserted the desirability of creating sufficient judicial or 
conciliatory machinery to handle international disputes. More 
recently, at the Margate Conference of the party in October, 1926, 
the demand was made that the government sign the optional clause 
at once.'° 

On September 19, 1929, the British Government committed itself 
to the principle of compulsory international jurisdiction over justici- 
able disputes for the first time in history, by signing the optional 
clause. This action was taken in conformity with the accepted policy 
of the Labour Party and as a fulfillment of the pledges made by 


186 Peace Yearbook, 1927, p. 70. 
187 Statement of War Aims, adopted at Westminster, Dec. 28, 1917. 
188 Memorandum on War Aims, agreed upon at Westminster, February 20-24, 1918. 
1” Constitution of the Labour Party, 1918, Article 3, paragraph g. 
40 Peace Yearbook, 1927, p. 29. 
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the party leaders during the campaign which preceded the election 
of May 30, 1929. By the terms of the arrangement Great Britain 
accepts “as compulsory tpso facto and without special convention 
on condition of reciprocity the jurisdiction of the Court in con- 
formity with Article 36, paragraph 2, of the Statute of the Court, 
for a period of ten years and thereafter until such time as notice 
may be given to terminate the acceptance, over all disputes arising 
after the ratification of the present declaration,” excepting: 
1—disputes in regard to which the parties have agreed or shall 


agree on some other method of settlement, 
2—disputes between members of the British Commonwealth 


of Nations, 
3—disputes which by international law fall exclusively within 


the jurisdiction of the United Kingdom, 
4—disputes which have been submitted to the Council of the 
League of Nations. 

This action on the part of the British Government, together 
with the acceptance of the optional clause by the other members of 
the British Commonwealth of Nations and a number of independent 
States at the same time, brings the total number of States which 
have committed themselves to the compulsory jurisdiction of the 
court up to thirty-three. There is small wonder that the Tenth 
Assembly of September, 1929, at which fifteen signatures were made, 
has been referred to as the ‘‘Optional Clause Assembly.” The 
Irish Free State’s acceptance of the clause is without reservations 
and for a period of twenty years." Mr. Louw, South African dele- 
gate, in signing the clause, stated that his government prefers 
that inter-Imperial disputes go to a special tribunal." 

The statement on the part of the British Government of exceptions 
to the jurisdiction of the court under Article 36, paragraph 2, indi- 
cates that, even under the guidance of the Labour Party, England 
has not ceased to proceed cautiously in making commitments re- 
garding disputes to which she may bea party. The London Times 
has remarked that the four reservations ‘‘do much to lessen the 
dangers of the optional clause, if at the same time they reduce to 
rather meagre proportions the practical significance of the signa- 
ture promised by the Prime Minister’s opening address to the League 


Assembly.’ On the other hand, the signature by the British 


41 The Times (London), Sept. 20, 1929. 
142 Idem, 
143 Idem. 
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Government of the optional clause must be regarded as a distinct 
achievement which will increase the prestige of the court. 

Mr. Henderson, Secretary of State for Foreign Affairs under 
the present Labour Government, has explained that the stipulation 
enabling disputes to be referred to the Council of the League was 
intended to apply to disputes which are really political in character, 
though juridical in appearance.“ He has also stated that the 
proviso would cease to operate if the Council should decline to assume 
jurisdiction over a dispute and decide to turn it over to the court. 


Special Treaties 


Great Britain has been a party to a number of treaties by which 
the Permanent Court of International Justice has been given com- 
pulsory jurisdiction in enumerated cases or in the interpretation 
of the treaty itself. The various treaties of peace at the end of the 
World War, signed by England, contained provisions for the juris- 
diction of the court in the settlement of disputes of a specified nature, 
in case they should develop. For instance, the Treaty of Versailles 
stipulates that the following matters shall be adjudicated :™*5 


(a) Disputes involving the navigation of the internationalized 
portions of the Elbe, Oder, Nieman, and Danube Rivers; 

(b) Any question of new constructions which may impede 
navigation in the international sections of the same rivers, 
or under certain conditions, of rights in connection with 
irrigation, water power, fisheries, and other national 
interests; 

(c) Similar interests in the construction of a deep draught 
Rhine-Danube navigable waterway; 

(d) Disputes regarding sections I, II and III or part XII 
of the treaty regarding ports, waterways, and railways; 

(e) Terms of the treaty internationalizing the Kiel canal; 

(f) Any question involving part XIII of the treaty or any 
later convention that may be concluded by the members 
of the International Labour Organization. 


Provisions of a similar nature are to be found in the Treaty of St. 
Germain, the Treaty of Neuilly, the Treaty of Trianon, and the 


Treaty of Sevres.'* 


4 Foreign Affairs (London), October, 1920, p. 203. 

145 ae of Versailles, Articles 336, 353, 376, 380, 386, 423. 

46 See Treaty of St. Germain, Articles 12, 297, 208, 308, 324, 327, 328, 368; Treaty of 
Neuilly, Articles 57, 225-226, 245, 285; Treaty of Trianon, Articles 60, 224, 307, 310, 311, 
451; Treaty of Sevres, Articles 8, 16, 23. 
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The terms of the mandates, as fixed by the Council of the League 
of Nations, defining the rights of Great Britain in the regions which 
have been placed under the tutelage of the Empire, stipulate that 
disputes regarding their interpretation or application shall be sub- 
mitted to the Permanent Court of International Justice as a matter 
of compulsion. The following provision of the mandate of December 
17, 1920, describing the powers of Great Britain in Nauru, indicates 
the function of the court in this connection :*? 


The mandatory agrees that, if any dispute whatever should 
arise between the mandatory and another member of the League 
of Nations relating to the interpretation or the application of 
the provisions of the mandate, such dispute, if it cannot be 
settled by negotiation, shall be submitted to the Permanent 
Court of International Justice provided for by article 14 of the 
Covenant of the League of Nations. 


Since the World War a number of treaties have been formed 
giving compulsory jurisdiction to the Permanent Court of Inter- 
national Justice over controversies that may arise relative to their 
interpretation or application. England is a party to several treaties 
of this nature. For instance, on September 25, 1926, a slavery con- 
vention was signed at Geneva which contains the following article:'** 


The High Contracting Parties agree that disputes arising 
between them relating to the interpretation or application of 
this Convention shall, if they cannot be settled by direct nego- 
tiation, be referred for decision to the Permanent Court of 
International Justice. In case either or both parties to such a 
dispute should not be parties to the Protocol of the 16th De- 
cember, 1920, relating to the Permanent Court of International 
Justice, the dispute shall be referred, at the choice of the parties 
and in accordance with the constitutional procedure of each 
State, either to the Permanent Court of International Justice 
or to a court of arbitration constituted in accordance with the 
Convention of the 18th of October, 1907, for the Pacific Settle- 
ment of International Disputes, or to some other court of 
arbitration. 


Judgments and Advisory Opinions 


Since the court has been in existence it has issued a considerable 
number of judgments and advisory opinions in which Great Britain 


141 British and Foreign State Papers, Vol. 113 (1920), p. 1112. 
18 Treaty Series (British), No. 16, Article 8. 
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has been concerned. The first judgment, rendered on August 17, 
1923, is known as the S. S. Wimbleton case.“* The parties to the 
dispute were Germany, on the one hand, and Great Britain, France, 
Italy, and Japan, on the other. The applicant States regarded the 
jurisdiction of the court as compulsory under Article 386 of the 
Treaty of Versailles, and Germany did not contest the jurisdiction. 
The court found that Germany is obliged, under the terms of the 
peace settlement, to keep the Kiel canal open to British vessels 
carrying munitions to Danzig for transhipment to Poland. There 
have been three judgments in which Great Britain has been a party, 
dealing with the Mavrommatis Palestine Concessions, with Greece 
as the other disputant.'** In the first one of the group, given in 1924, 
it was found that under the terms of the mandate the court had 
jurisdiction over the situation, in spite of the objection of the British 
Government. The second judgment, rendered the following year, 
dealt with the merits of the case and found that the British Govern- 
ment, as the mandatory for Palestine, had bound itself to respect 
certain concessions which had been made there by the Turkish 
régime. The third decision of 1927 upheld the contention of the 
British Government that the court had no jurisdiction to hear 
the Greek claim that M. Mavrommatis was entitled to £217,000 
reparations, plus interest, because Great Britain had not complied 
with the terms of the award of 1925. The last case in which Great 
Britain has been interested was turned over to the Court in October, 
1928. It related to the jurisdiction of the International Commission 
of the Oder River and was submitted in accordance with a special 
agreement made on October 30, 1928, between the representatives 
of the British, Czechoslovak, Danish, French, German, and Swedish 
Governments, on the one hand, and of the Polish Government on 
the other.) The case was before the court at the time when this 
pamphlet was being prepared.!* 

In the following groups of advisory opinions which have been given 
by the Permanent Court of International Justice, Great Britain 
has been an interested party and has submitted statements relative 


to the situations under review: 


49 Hudson, M. O., The World Court, 1922-1928, World Peace Foundation Pamphlets, 
Vol. XI, No. 1 (1928), a complete account of the case is given here. 

180 [bid., pp. 14-19; 23-27; o-94. 

146i Hudson, M. O., ‘‘Sevent' ear of the Permanent Court of International Justice,” 
American Journal of International Law, Vol. XXIII, p. 22. 

162 Monthly Summary of the League of Nations, Sept. 15, 1929, pp. 269-273. The argu- 
ments of the parties are given. 
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STATEMENTS BY 


Great Britain, Nether- 
lands, International 
Federation of Trades 
Unions, International 
Federation of Christian 
Trades Unions, Inter- 
national Labour Office 


Great Britain, France, 
Hungary, Portugal, In- 
ternational Agricultural 


Commission, Interna- 
tional Labour Office, 
International Federa- 


tion of Trades Unions . 


Great Britain, France, 
Hungary, Portugal, In- 
ternational Agricultural 


Commission, Interna- 
tional Labour Office, 
International Federa- 


tion of Trades Unions 


France and Great Britain 


Great Britain and Turkey 


France, Great Britain, 
Italy, and Roumania 


SUBJECT 


Nomination of delegates 
to the International 
Labour Conference 


Agricultural labour and 
the International La- 
bour Organization 


Agricultural production 


and International La- 
bour Organization 


The Nationality De- 


crees in Tunis and 
Morocco (French) 


Interpretation of Art. 3, 
Par. 2 of Treaty of 
Lausanne 


Jurisdiction of Europ- 
ean Danube Commis- 
sion between Galatz 
and Braila 
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DATE OF DECISION 


July 31, 1922 


Aug. 12, 1922 


Aug. 12, 1922 


Feb. 7, 1923 


Nov. 21, 1925 


Dec. 8, 1927 





105 


ApPpENDIX I—PRIVATE SOCIETIES IN GREAT BRITAIN WITH 
PEACE PROGRAMS 


Arbitrate First Bureau, founded 1923, 107 Ladbroke Road, London. 

Association for International Understanding, Sentinel House, Southampton 
Row, London. 

Boys’ Life Brigade, founded 1899, 56 Old Bailey, London. 

British Federation of Youth, founded September, 1925, 421 Sentinel House, 
Southampton Row, London. 

The Brotherhood Movement (Incorporated), 37 Norfold Street, Strand, 
London. 

Church of England Peace League, founded 1910, 9 Wentworth Mansions, 
London. 

Cobden Club, founded 1866, Broadway Court, Westminster, London. 

Co-operative Union, Ltd., founded 1869, Holyoake House, Hanover 
Street, Manchester. 

Copec, A Christian Order in Politics, Economics and Citizenship, 92 St. 
George’s Square, London. 

Ethical Union, 14 Great George Street, London. 

Fellowship of Reconciliation, founded 1914, 17 Red Lion Square, London. 

Free Religious Movement Towards World Religion and World Brother- 
hood, founded 1916, ‘‘ Northam,”’ Athenaeum Road, Whetstone, London. 

Friends’ Committee on War and The Social Order, Friends’ House, Euston 
Road, London. 

Friends’ Council for International Service, Friends’ House, Euston Road, 
London. 

Holiday Fellowship, Ltd., founded 1913, Highfield, Golders Green Road, 
London. 

International Arbitration League, founded 1870, 39 Victoria Street, 
London. 

International Peace Fellowship, founded 1917, King’s Buildings, Dean 
Stanley Street, London. 

International Peace Society, founded 1816, King’s Buildings, Dean Stanley 
Street, London. 

International Peace Union (Women’s Auxiliary of the Peace Society), 
founded 1884, King’s Buildings, Dean Stanley Street, London. 
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International Theosophical Order of Service, founded 1908, 83 King Henry’s 
Road, N. W. 3. 

Iron and Steel Trades Confederation, founded 1917, 76 Swinton Street, 
London. 

Jewish Peace Society, founded 1913, 5 White Lion Street, Bishopsgate, E. 1. 

League to Abolish War, founded 1916, 81 Humber Road, Blackheath, 
London. 

League of Nations Union, founded 1919, 15 Grosvenor Crescent, London. 

National Association of Schoolmasters, founded 1919, 59 Gordon Square, 
London. 

National British Women’s Total Abstinence Union, founded 1876, Rosalind 
Carlisle House, 104 Gower Street, London. 

National Conference of Unitarian and Other Liberal Christian Churches. 

National Council for Prevention of War, founded 1924, 39 Victoria Street, 
London, 

National Council of Evangelical Free Churches, Memorial Hall, Far- 
ringdon Street, London. 

National Council of Women of Great Britain, founded 1895, Parliament 
Mansions, Victoria Street, London. 

No More War Movement, 11 Doughty Street, London. 

Northern Friends’ Peace Board, founded 1912, Spring Bank, Rawdon, 
near Leeds. 

Peace Committee of the Society of Friends, Friends’ House, Euston Road, 
London. 

Peace Fellowship of Wesleyan Methodists, founded 1916, 1 Carver Avenue, 
Heaton Park, Manchester. 

Ponsonby Peace Letter Campaign, 40 Smith Street, Chelsea, London. 

Union of Democratic Control, founded 1914, 34 Victoria Street, London. 

World Alliance for Promoting International Friendship Through the 
Churches: British Council, founded August, 1914, Effingham House, 
Arundel Street, London. 

Women’s Co-operative Guild, founded 1883, 29 Winchester Road, Ham- 
stead, London. 

Women’s International League (British Section of the Women’s Inter- 
national League for Peace and Freedom), founded October, 1915, 55 
Gower Street, London. 

Women’s International League for Peace and Freedom: Irish Section, 
founded 1915, 4 Eustace Street, Dublin. 
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Appenpix II—List or British ARBITRATION AND CONCILIATION PAcTs 
A. General Arbitration Treaties Concluded by Great Britain 





STATE WITH WHICH DATE RENEWALS AND 
TREATY FORMED | SIGNATURE BURA Tae PRESENT STATUS 
France ... . | Oct. 14, 1903 | 5 years 1908, I913, 1918, 1923 
Italy .... .|Feb. 1, 1904] 5 years 1909, I914, I919, 1924 
(effective 1923) 
Spain... . . | Feb. 27, 1904] 5 years 1909, 1914, I919, 1924 
Germany .. . | July 12, 1904| 5 years 1909, terminated 1914 
by war 
Sweden . . . . | Aug. II, 1904] 5 years 1909, 1914, 1919, 1924 
Norway .. . . | Aug. II, 1904] 5 years 1909, 1914, I919, 1924 
Switzerland . . | Nov. 16, 1904 | 5 years 1909, later expired 
Portugal . . . .| Nov. 16, 1904 | 5 years 1909, expired and new, 


treaty formed 1914, 
renewed I919, 1926 


Austria-Hungary | Jan. I1, 1905 | 5 years Terminated and new 
treaty formed 1910 
Netherlands . . | Feb. 15, 1905 | 5 years 1909 (effective 1910), 
1915, 1920, 1925 
Denmark 
(and Iceland) | Oct. 25, 1905 | 5 years IQII, 1916, 1922, 1926 
United States . | April 4, 1908 | 5 years 1913, 1918, 1923 
Colombia . . . | Dec. 30, 1918] 5 years Expired 1913 
Brazil. . . . . | June 18, 1909 | 5 yearsor in- 
definitely un- 
less notice 
given six 
mos. before 
end of any 
5 year period 
Austria-Hungary | July 16, 1910 | Same Terminated 1914 by war 
Switzerland . . | June 10, 1914] 5 years Terminated 1919 
Portugal. . . . | Nov. 16, 1914] 5 years 1919, 1925, 1927 (effec- 
tive 1926) 
Uruguay .. . | April 18, 1918 | 5 years after 
which 1 
year’s notice 
may termi- 
nate treaty 
Siam ... . . | Nov. 25, 1925 | 5 years after 
which I 
year’s notice 
may termi- 
nate treaty 
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B. Conciliation Treaties Concluded by Great Britain 


STATE WITH WHICH DATE RENEWALS AND 
DURATION 
TREATY FORMED SIGNATURE PRESENT STATUS 


United States . | Sept. 15, 1914 I year’s no- 
tice 

Chile . . . . . | Mar. 28, 1919 | 5 years after | Terminated April 4, 
which — sub- 1922 
ject to de- 
nunciation 
on I year’s 
notice 

Brazil. . . . . | April 4, 1919] 5 years after 
which  sub- 
ject to de- 
nunciation 
on I year’s 
notice 





APPENDIX III—SELECTED ARBITRATION TREATIES OF 
GREAT BRITAIN 


A. British-American Treaty, signed April 4, 1908 
(Preamble omitted) 


Article I 


Differences which may arise of a legal nature or relating to the inter- 
pretation of treaties existing between the two Contracting Parties and 
which it may not have been possible to settle by diplomacy, shall be re- 
ferred to the Permanent Court of Arbitration established at The Hague 
by the Convention of the 29th of July, 1899, provided, nevertheless, that 
they do not affect the vital interests, the independence, or the honour of 
the two Contracting States, and do not concern the interests of third 
parties. 

Article II 


In each individual case the High Contracting Parties, before appealing 
to the Permanent Court of Arbitration, shall conclude a special Agreement 
defining clearly the matter in dispute, the scope of the powers of the 
Arbitrators, and the periods to be fixed for the formation of the Arbitral 
Tribunal and the several stages of the procedure. It is understood that 
such special agreements on the part of the United States will be made 
by the President of the United States, by and with the advice and consent 
of the Senate thereof; His Majesty’s Government reserving the right, before 
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concluding a special agreement in any matter affecting the interests of 
a self-governing Dominion of the British Empire, to obtain the concur- 
rence therein of the Government of that Dominion. 

Such Agreements shall be binding only when confirmed by the two 
Governments by an Exchange of Notes. 


Article III 


The present Convention shall be ratified by His Britannic Majesty, 
and by the President of the United States of America by and with the 
advice and consent of the Senate thereof. The ratifications shall be ex- 
changed at Washington as soon as possible, and the Convention shall 
take effect on the date of the exchange of its ratifications. 


Article IV 


The present Convention is concluded for a period of five years, dating 
from the day of the exchange of its ratifications. 


B. Treaty with Uruguay, signed April 18, 1918 


His Majesty the King of the United Kingdom of Great Britain and 
Ireland and of the British Dominions beyond the Seas, Emperor of India, 
and his Excellency the President of the Oriental Republic of the Uruguay, 
in pursuance of the principles set forth in the Conventions for the pacific 
settlement of international disputes, signed at The Hague respectively 
on the 29th July, 1899, and on the 18th October, 1907, desiring to enter 
into a general obligatory Arbitration Treaty, in accordance with the 
right which they reserved to themselves by Article XIX of the first of 
the above-mentioned conventions and Article XL of the second, have 
named as their Plenipotentiaries, to wit:— 

His Majesty the King of the United Kingdom of Great Britain and Ire- 
land and of the British Dominions beyond the Seas, Emperor of India, 
Mr. Alfred Mitchell Innes, his Envoy Extraordinary and Minister Pleni- 
potentiary to his Excellency the President of the Oriental Republic of 
the Uruguay, and his Excellency the President of the Oriental Republic of 
the Uruguay, Dr. Baltasar Brum, his Minister Secretary of State in the 
Department of Foreign Relations. 

Who, having exchanged their full powers, which have been found to 
be in good and due form, have agreed upon the following articles:— 


Article 1 


All disputes, of whatever nature, which may have arisen between the 
High Contracting Parties, and which it may not have been possible to 
settle by diplomacy, shall be submitted to arbitration. 
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Article 2 


Disputes which have already been the object of a final settlement between 
the two High Contracting Parties cannot be reopened in virtue of this 
Treaty. In such cases arbitration shall be exclusively limited to disputes 
which may arise concerning the validity, the interpretation or the execu- 
tion of such settlements. 


Article 3 


For the settlement of disputes which, in fulfilment of this Treaty, shall 
be submitted to arbitration, the function of arbitrator shall be entrusted 
to a Sovereign or Head of State, or to the President of a Superior Court or 
Tribunal of Justice, or to a person of known competence in the subject of 
the dispute. 

Article 4 


In case of failure to agree on the appointment of the arbitrator referred 
to in the preceding article, the High Contracting Parties shall abide by 
the decision of the Permanent Arbitration Court established at The Hague 
by virtue of the aforesaid Convention of the 29th July, 1899, concerning 
the pacific settlement of international disputes and maintained by the 
Convention of the 18th October, 1907, likewise referred to above. 


Article 5 


In each individual case the High Contracting Parties shall conclude a 
special agreement, appointing the Arbitrator and defining the extent of 
his powers, the matter in dispute, the periods to be fixed for the formation 
of the Arbitral Tribunal, the several stages of the procedure, the incidence 
of the attendant expenditure and the language in which the final decision 
of the Arbitrator shall be written. 


Article 6 


Except in a case of denial of justice, Article 1 of this Treaty shall not be 
applicable to disputes which have arisen between a citizen or subject, 
society or corporation of one of the Parties and the other Contracting State, 
when the judges or courts of this last State are, according to its legislation, 
competent to decide the dispute which has arisen. 


Article 7 


The present Treaty shall take effect immediately after the exchange of 
ratifications, and shall continue in force for a period of five years, and it 
shall thereafter remain in force until twelve months after one of the High 
Contracting Parties shall have given notice to the other of an intention 
to terminate it. 
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Article 8 


This Treaty shall be ratified by His Majesty the King of the United 
Kingdom of Great Britain and Ireland and of the British Dominions be- 
yond the Seas, Emperor of India and his Excellency the President of the 
Oriental Republic of the Uruguay, in conformity with the Constitution 
and the laws of the respective countries, and the ratifications shall be ex- 
changed in Montevideo as soon as possible. 

In faith whereof the aforementioned Plenipotentiaries have signed 
this Treaty and thereunto affixed their seals. 

Done in duplicate, in the English and Spanish languages, in Montevideo, 
the eighteenth day of April, nineteen hundred and eighteen. 


AppENDIX IV—TEXT OF THE CONCILIATION PACTS TO WHICH ENGLAND 
Has BEEN A PARTY 


A. Treaty with the United States, Sept. 15, 1914 


His Majesty the King of the United Kingdom of Great Britain and 
Ireland and of the British Dominions beyond the Seas, Emperor of India, 
and the President of the United States of America, being desirous to 
strengthen the bonds of amity that bind them together and also to advance 
the cause of general peace, have resolved to enter into a Treaty for that 
purpose, and to that end have appointed as their Plenipotentiaries:— 

His Britannic Majesty: The Right Honourable Sir Cecil Arthur Spring- 
Rice, G.C.V.O., K.C.M.G., &c., his Ambassador Extraordinary and 
Plenipotentiary at Washington; and 

The President of the United States: The Honourable William Jennings 
Bryan, Secretary of State of the United States; 

Who, after having communicated to each other their respective full 
powers, found to be in proper form, have agreed upon and concluded the 
following articles:— 

Art. I. The High Contracting Parties agree that all disputes between 
them, of every nature whatsoever, other than disputes the settlement 
of which is provided for and, in fact, achieved under existing Agreements 
between the High Contracting Parties, shall, when diplomatic methods for 
adjustment have failed, be referred for investigation and report to a Per- 
manent International Commission, to be constituted in the manner pre- 
scribed in the next succeeding Article; and they agree not to declare war or 
begin hostilities during such investigation and before the report is sub- 
mitted. 

II. The International Commission shall be composed of five members, 
to be appointed as follows:— 
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One member shall be chosen from each country by the Government 
thereof; one member shall be chosen by each Government from some 
third country; the fifth member shall be chosen by common agreement 
between the two Governments, it being understood that he shall not be 
a citizen of either country. 

The expenses of the Commission shall be paid by the two Governments 
in equal proportions. 

The International Commission shall be appointed within six months 
after the exchange of the ratifications of this Treaty, and vacancies shall 
be filled according to the manner of the original appointment. 


III. In case the High Contracting Parties shall have failed to adjust 
a dispute by diplomatic methods, they shall at once refer it to the 
International Commission for investigation and report. The International 
Commission may, however, spontaneously, by unanimous agreement, offer 
its services to that effect, and in such cases it shall notify both Govern- 
ments and request their co-operation in the investigation. 

In the event of its appearing to His Majesty’s Government that the 
British interests affected by the dispute to be investigated are not mainly 
those of the United Kingdom, but are mainly those of some one or 
more of the self-governing dominions, namely, the Dominion of Canada, 
the Commonwealth of Australia, the Dominion of New Zealand, the Union 
of South Africa, and Newfoundland, His Majesty’s Government shall be 
at liberty to substitute as the member chosen by them to serve on the 
International Commission for such investigation and report, another 
person selected from a list of persons to be named, one for each of the self- 
governing Dominions, but only one shall act, namely, that one who rep- 
resents the Dominion immediately interested. 

The High Contracting Parties agree to furnish the Permanent Interna- 
tional Commission with all the means and facilities required for its in- 
vestigation and report. 

The report of the International Commission shall be completed within 
one year after the date on which it shall declare its investigation to have 
begun, unless the High Contracting Parties shall limjt or extend the time 
by mutual agreement. The report shall be prepared in triplicate; one 
copy shall be presented to each Government and the third retained by the 
Commission for its files. 

The High Contracting Parties reserve the right to act independently 
on the subject-matter of the dispute after the report of the Commission 
shall have been submitted. 

IV. This Treaty shall not affect in any way the provisions of the Treaty 
of the 11th January, 1909, relating to questions arising between the United 
States and the Dominion of Canada. 
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-V. The present Treaty shall be ratified by His Britannic Majesty 
and by the President of the United States of America, by and with the 
advice and consent of the Senate thereof, and the ratifications shall 
be exchanged at Washington as soon as possible. It shall take effect im- 
mediately after the exchange of ratifications, and shall continue in force 
for a period of five years, and it shall thereafter remain in force until twelve 
months after one of the High Contracting Parties have given notice to 
the other of an intention to terminate it. 

In witness whereof the respective Plenipotentiaries have signed the 
present Treaty and have affixed thereunto their seals. 

Done in duplicate at Washington on the 15th day of September, in the 
year of our Lord 1914. 


B. Treaty with Brazil, April 4, 1919 
Article 1 


The two High Contracting Parties agree to submit to the investigation 
of a permanent Commission, which will give its report thereon, all diffi- 
culties of an international character which may arise between them and 
cannot be directly resolved by diplomatic means, and which do not fall 
within the terms of the Arbitration Convention in force between the two 
countries; and they further agree not to declare war the one against the 
other, nor to commence hostilities, until the result of such investigation 
shall be submitted. 


Article 2 


The above-mentioned Commission shall be composed of five members, 
each of them nominated for five years, in the following manner: Each 
Government shall select two members, only one of them being a national 
of the country nominating him. The fifth shall be chosen by mutual 
agreement between the two Governments, it being understood that he 
shall not belong to any of the nationalities already represented on the 
Commission. 

This fifth member shall exercise the function of President. 

In the event of its appearing to His Majesty’s Government that the 
British interests affected by the dispute to be investigated are not mainly 
those of the United Kingdom, but are mainly those of some one or more 
of the self-governing Dominions, namely, the Dominion of Canada, the 
Commonwealth of Australia, the Dominion of New Zealand, the Union 
of South Africa, and Newfoundland, His Majesty’s Government shall be 
at liberty to substitute as the member chosen by them to serve on the 
international Commission for such investigation and report, another per- 
son selected from a list of persons to be named, one for each of the self- 
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governing Dominions, but only one shall act, namely, that one who repre- 
sents the Dominion immediately interested. 

The expenses of the Commission shall be paid by the two Governments 
in equal proportions. 

The Commission shall be constituted and shall be prepared to operate 
within six months after the exchange of ratifications of the present Treaty. 

At the end of each period of five years the members shall be reappointed 
or others substituted. 

Vacancies shall be filled according to the manner of the original appoint- 
ment. 

The Commission shall formulate its own rules of procedure. 


Article 3 


In case the High Contracting Parties shall have failed to adjust any 
such question of an international nature by diplomatic methods, they 
shall refer it to the said Commission for investigation and report. 

The Commission may be convened by either of the High Contracting 
Parties, and will operate preferably in the country which offers the greater 
facilities for examination of the question, for which purpose the High 
Contracting Parties shall furnish all assistance. 

The report of the Commission shall be presented within one year after 
the date on which the Commission shall declare its investigation to have 
begun, unless a prorogation is agreed to by both Parties. 

This report, which is of a purely consultative nature and does not bind 
the High Contracting Parties on the subject in question, shall be prepared 
in triplicate, each of the Governments receiving one copy and the third 
being preserved in the archives of the Commission. 


Article 4 


After presentation of the report to both Governments they shall have 
six months in which to negotiate an agreement in accordance with the 
Commission’s report, and if, at the end of this further period, they do not 
succeed in coming to an understanding, they shall submit the dispute 
to arbitration in conformity with the terms of the Convention concluded 
between the two High Contracting Parties on 18th June, 1909. 


Article 5 


The present Treaty shall be ratified by the two High Contracting Parties 
in the manner prescribed by their national constitutions, and the ratifica- 
tions shall be exchanged as soon as possible. The Treaty shall take effect 
immediately after the exchange of ratifications and shall continue in force 
fora period, of five years, and it shall thereafter remain in force until twelve 
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months after one of the High Contracting Parties has given notice to 
the other of an intention to terminate it. 

The strict and loyal fulfilment of the preceding clauses is confided to 
the honour of the signatory nations. 


C. Treaty with Chile, March 28, 1919 


His Majesty the King of the United Kingdom of Great Britain and 
Ireland and of the British Dominions beyond the Seas, Emperor of India, 
and his Excellency the President of the Republic of Chile, being desirous 
to strengthen the bonds of amity that bind them together, and also to 
advance the cause of general peace, have resolved to enter into a Treaty 
for that purpose, and to that end have appointed as their Plenipotentiaries: 

His Britannic Majesty: his Excellency Sir Francis Stronge, his Envoy 
Extraordinary and Minister Plenipotentiary at Santiago; and 

His Excellency the President of the Republic of Chile; his Excellency 
Don Luis Barros Borgono, Minister of Foreign Affairs; 

Who, after having communicated to each other their respective full 
powers, found to be in proper form, have agreed upon and concluded the 
following articles:— 

Art. I. The High Contracting Parties agree that all disputes between 
them, of every nature whatsoever, other than disputes the settlement 
of which is provided for and, in fact, achieved under existing agreements 
between the High Contracting Parties, shall, when diplomatic methods of 
adjustment have failed, be referred for investigation and report to a Per- 
manent International Commission, to be constituted in the manner pre- 
scribed in the next succeeding article; and they agree not to declare war or 
begin hostilities during such investigation and before the report is sub- 
mitted. 

II. The International Commission shall be composed of five members, 
to be appointed as follows:— 

One member shall be chosen from each country by the Government 
thereof; one member shall be chosen by each Government from some 
third country; the fifth member shall be chosen by common agreement 
between the two Governments, it being understood that he shall not be 
a citizen of either country. 

The expenses of the Commission shall be paid by the two Governments 
in equal proportions. 

The International Commission shall be appointed within six months 
after the exchange of the ratifications of this Treaty, and vacancies shall 
be filled according to the manner of the original appointment. 

III. In case the High Contracting Parties shall have failed to adjust 
any such dispute by diplomatic methods, they shall at once refer it to the 
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International Commission for investigation and report. The International 
Commission may, however, spontaneously, by unanimous agreement, offer 
its services to that effect, and in such cases it shall notify both Govern- 
ments 4nd request their co-operation in the investigation. 

In the event of its appearing to His Majesty’s Government that the 
British interests affected by the dispute to be investigated are not mainly 
those of the United Kingdom, but are mainly those of some one or 
more of the self-governing dominions, namely, the Dominion of Canada, 
the Commonwealth of Australia, the Dominion of New Zealand, the Union 
of South Africa, and Newfoundland, His Majesty’s Government shall be 
at liberty to substitute as the member chosen by them to serve on the 
International Commission for such investigation and report, another 
person selected from a list of persons to be named, one for each of the self- 
governing dominions, but only one shall act, namely, that one who rep- 
resents the dominion immediately interested. 

The High Contracting Parties agree to furnish the Permanent Interna- 
tional Commission with all the means and facilities required for its in- 
vestigation and report. 

The report of the International Commission shall be completed within 
one year after the date on which it shall declare its investigation to have 
begun, unless the High Contracting Parties shall limit or extend the time 
by mutual agreement. The report shall be prepared in triplicate; one 
copy shall be presented to each Government and the third retained by the 
Commission for its files. 

The High Contracting Parties reserve the right to act independently 
on the subject-matter of the dispute after the report of the Commission 
shall have been submitted. 

IV. The present Treaty shall be ratified, and the ratifications shall 
be exchanged at Santiago as soon as possible. It shall take effect im- 
mediately after the exchange of ratifications, and shall continue in force 
for a period of five years, and it shall thereafter remain in force until twelve 
months, after one of the High Contracting Parties have given notice to 
the other of an intention to terminate it. 

In witness whereof the respective Plenipotentiaries have signed the 
present Treaty and have affixed thereunto their seals. 

Done in duplicate at Santiago, on the 28th day of March, in the year 


of our Lord 1919. 
APPENDIX V—PROPOSAL OF SIR JULIAN PAUNCEFOTE AT THE First HAGUE 
CONFERENCE OF 1899 FOR A PERMANENT COURT OF ARBITRATION 


I 
With a view to facilitate immediate recourse to arbitration by States 
which may fail to adjust by diplomatic negotiations differences arising 
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between them, the signatory Powers agree to organize in manner herein- 
after mentioned, a permanent “tribunal of international arbitration’”’ 
which shall be accessible at all times and which shall be governed by the 
code of arbitration provided by this Convention, so far as the same may 
be applicable and consistent with any special stipulations agreed to be- 
tween the contesting parties. 


2 


For that purpose a permanent central office shall be established at 
a , where the records of the tribunal shall be preserved and its 
official business shall be transacted. 

A permanent secretary, an archivist, and a suitable staff shall be ap- 
pointed who shall reside on the spot. This office shall be the medium of 
communication for the assembling of the tribunal at the request of the 
contesting parties. 


3 


Each of the signatory Powers shall transmit to the others the names 
of two persons of its nationality who shall be recognized in their own 
country as jurists or publicists of high character for learning and integrity 
and who shall be willing and qualified in all respects to act as arbitrators. 
The persons so nominated shall be members of the tribunal, and a list of 
their names shall be recorded in the central office. In the event of any 
vacancy occurring in the said list from death, retirement, or any other 
cause whatever, such vacancy shall be filled up in the manner hereinbefore 
provided, with respect to the original appointment. 


4 


Any of the signatory Powers desiring to have recourse to the tribunal 
for the peaceful settlement of differences which may arise between them, 
shall notify such desire to the secretary of the central office, who shall 
thereupon furnish such Powers with a list of the members of the tribunal 
from which they shall select such number of arbiters as may be stipulated 
for in the arbitration agreement. They may besides, if they think fit, 
adjoin to them any other person, although his name shall not appear on 
the list. The persons so selected shall constitute the tribunal for the 
purposes of such arbitration and shall assemble at such date as may be 
fixed by the litigants. 

The tribunal shall ordinarily hold its sessions at . . ._ , but it shall 
have power to fix its place of session elsewhere and to change the same 
from time to time as circumstances and its own convenience or that of the 


litigants may suggest. 
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5 


Any Power, although not a signatory Power, may have recourse to the 
tribunal on such terms as shall be prescribed by the regulations. 


6 
The Government of . . ._ is charged by the signatory Powers to 
establish on their behalf as soon as possible after the conclusion of this 
Convention a Permanent Council of Administration at . . . to 


be composed of five members and a secretary. 

The Council shall organize and establish the central office, which shall 
be under its control and direction. It shall make such rules and regula- 
tions from time to time as may be necessary for the proper discharge of 
the functions of the office. It shall dispose of all questions which may 
arise in relation to the working of the tribunal or which may be referred 
to it by the central office. It shall have absolute power as regards the 
appointment, suspension, or dismissal of all employees, and shall fix their 
salaries and control the general expenditure. 

The Council shall elect its president, who shall have a casting vote. 
Three members shall form a quorum. The decisions of the Council shall 
be governed by a majority of votes. 

The remuneration of the members shall be fixed from time to time by 
accord between the signatory Powers. 

The signatory Powers agree to share among them the expenses attending 
the institution and maintenance of the central office and of the Council of 
Administration. 

The expenses of and incident to every arbitration, including the remun- 
eration of the arbiters, shall be equally borne by the contesting Powers. 


APPENDIX VI—Parts I AND II OF THE CONSTITUTION OF A PERMANENT 
HicH Court oF JusTICE PROPOSED AT THE SECOND HAGUE 
CONFERENCE OF 1907 BY GERMANY, GREAT BRITAIN, 

AND THE UNITED STATES 


Part I 
Constitution of the International High Court of Justice 


Article 1 
With a view to promoting the cause of arbitration the signatory Powers 
agree to constitute, alongside of the Permanent Court of Arbitration, an 
International High Court of Justice, of easy and gratuitous access, com- 
posed of judges representing the various juridical systems of the world 
and capable of ensuring continuity in arbitral jurisprudence. 
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Article 2 


The International High Court of Justice is composed of judges and 
deputy judges all fulfilling conditions qualifying them, in their respective 
countries, to occupy high legal posts or to be jurists of recognized com- 
petence in matters of international law. 

The judges and deputy judges of the Court shall be named by the sig- 
natory Powers that select them, so far as possible, rom the members of 
the Permanent Court of Arbitration. 

The appointment shall be made within the six months following the 
ratification of the present Convention. 


Article 3 


The judges and deputy judges are appointed for a period of 
years, counting from the date on which the appointment is notified to the 
administrative council of the Permanent Court of Arbitration. Their 
appointments can be renewed. 

Should a judge or deputy judge die or retire, the vacancy is filled in the 
manner in which his appointment was made. In this case the appoint- 
ment is made for a fresh period of . . . years. 


Article 4 


The judges of the International High Court of Justice are equal, and 
rank according to the date on which their appointment was notified (Article 
3, paragraph 1), and, if they sit by rota (Article 5, paragraph 8), according 
to the date on which they entered upon their duties. The judge who is 
senior in point of age takes precedence when the date is the same. 

They enjoy diplomatic privileges and immunities in the exercise of their 
functions, outside of their own country. 

Before entering upon their duties, the judges must swear before the 
Administrative Council, or make a solemn affirmation, to exercise their 
duties impartially and conscientiously. 


Article 5 


The Court is composed of seventeen judges; nine judges constitute a 
quorum. 

The judges appointed by the following signatory Powers: 
are always summoned to sit. 

The judges and deputy judges appointed by the other Powers shall 
sit by rota as shown in the table hereto annexed. 

A judge who is absent or prevented from sitting is replaced by the deputy 
judge. 
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Article 6 


The High Court shall annually nominate three judges, who shall form 
a special committee during the year, and three more to replace them should 
the necessity arise. 

Only judges who are called upon to sit can be appointed to these duties. 
A member of the committee cannot exercise his functions when the Power 
which appointed him is one of the parties. 

The members of the committee shall conclude all matters submitted to 
them, even if the period for which they have been appointed judges has 


expired. 
Article 7 


Proposition of the Delegations of the United States 
and Great Britain 


In no case, unless with the express consent of the parties in dispute, 
can a judge participate in the examination or discussion of a case pending 
before the International High Court of Justice when the Power which has 
appointed him is one of the parties. 

A judge may not exercise his judicial functions in any case in which he 
has, in any way whatever, taken part in the decision of a national tribunal, 
or of a tribunal of arbitration, or of a commission of inquiry, or has figured 
in the suit as counsel or advocate for one of the parties. 

A judge cannot act as agent or advocate before the High Court, the 
Permanent Court of Arbitration, a special tribunal of arbitration, or a 
commission of inquiry, nor act there in any capacity whatsoever so long 
as his appointment lasts. 


Article 8 


Every three years the Court elects its president and vice-president by 
an absolute majority of the votes cast. After two ballots, the election is 
made by a bare majority and, in case the votes are even, by lot. 


Article 9 


The judges of the International High Court of Justice shall receive 
during the years when they are called upon to sit an annual salary of 
Netherland florins. The salary shall be paid at the end of each 
half-year, reckoned from the date on which the Court meets for the first 
time. 

While the Court is sitting, or while they are carrying out the duties 
conferred upon them by this Convention, they shall be entitled to receive 
florins; they shall further receive a travel- 
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ling allowance fixed in accordance with regulations existing in their own 


country. 

The emoluments indicated above shall be paid through the International 
Bureau and borne by the signatory Powers in the appropriation established 
for the Bureau of the Universal Postal Union. 


Article 10 


The judges may not accept from their own Government or from that 
of any other Power any reimbursement for services connected with their 
duties in their capacity of members of the Court. 


Article 11 


The seat of the International High Court of Justice is at The Hague’ 
and cannot be transferred, unless absolutely obliged by circumstances) 


elsewhere. 

The special committee (Article 6) may choose, with the assent of the 
parties concerned, another site for its meetings, if special circumstances 
render such a step necessary. 


Article 12 


The Administrative Council is charged, with regard to the International 
High Court of Justice, with the same functions that it fulfils under the 
Convention of July 29, 1899, as to the Permanent Court of Arbitration. 


Article 13 


The International Bureau of the Permanent Court of Arbitration acts 
as registry to the International High Court of Justice. It has charge of 
the archives and carries out the administrative work. 


Article 14 


The High Court shall meet in session once and, if necessary, twice a 
year. The sessions shall open the third Wednesday in July and the third 
Wednesday in January, and shall last until all the business on the agenda 


has been transacted. 
The sessions shall not take place if the special committee decides that 


business does not require it. 


Article 15 


(Provisions respecting the relations of the International High Court 
of Justice with the International Prize Court, especially as regards holding 
office as Judge in both Courts.) 
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Part II 
Competency and Procedure 


Article 16 


The International High Court of Justice shall be competent: 

1. To deal with all cases of arbitration which, by virtue of a general 
treaty concluded before the ratification of this Convention, would be 
submitted to the Permanent Court of Arbitration unless one of the parties 


objects thereto. 
2. To deal with all cases of arbitration which, in virtue of a general 


treaty or special agreement, are submitted to it. 


Proposal of the Delegations of Germany and the United States 


3. To revise awards of tribunals of arbitration and reports of com- 
missions of inquiry, as well as to fix the rights and duties flowing there- 
from, in all cases where, in virtue of a general treaty or special agreement, 
the parties address the High Court for this purpose. 


Article 17 


The special committee (Article 6) shall be competent: 

1. To decide the arbitrations referred to in paragraphs 1 and 2 of the 
preceding article, if the parties concerned are agreed in seeking summary 
procedure and judgment. 

2. To discharge the duties assigned to commissions of inquiry by the 
Convention of July 29, 1899, so far as the High Court shall have been en- 
trusted with such inquiry by the parties in dispute acting in common 
agreement. 

Article 18 

The special committee is also competent to settle the compromis (Article 
31 of the Convention of July 29, 1899), if the parties are agreed to leave it 
to the Court. 

It is equally competent to do so, even when the request is only made by 
one of the parties concerned, if all attempts have failed to reach a diplo- 
matic agreement in the case of: 

1. A dispute arising from contract debts claimed as due to the res- 
sortissants of one country by the Government of another country, and 
for the settlement of which an offer of arbitration has been accepted. 


Proposal of the German Delegation 


2. A dispute covered by a general treaty of arbitration providing for 
a compromis in all disputes and containing no stipulation to the contrary. 
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Recourse cannot, however, be had to the High Court if the Government 
of the other country declares that in its opinion the dispute does not come 
within the category of questions to be submitted to obligatory arbitration. 


Article 19 


The parties concerned may each nominate a judge of the High Court to 
take part, with power to vote, in the examination of the case which they 
have submitted to the committee. If the committee acts as a commission 
of inquiry, this task may be entrusted to persons other than the judges of 
the High Court. 


Article 20 


The International High Court of Justice shall follow the rules of pro- 
cedure set forth in Part IV, Chapter 3 of the Convention of July 29, 1899, 
except in so far as the procedure is laid down in the present Convention. 


Article 21 


All decisions of the High Court shall be arrived at by a majority of the 
judges present. If the number of judges is even and equally divided, the 
vote of the junior judge, inf the order of precedence laid down in Article 4, 
paragraph 1, is not counted. 


Article 22 


For all notices to be served, in part on the parties, witnesses, or experts, 
the Court may apply direct to the Government of the State on whose 
territory the service is to be carried out. The same rule applies in the 
case of steps being taken to procure evidence. 

The requisitions addressed for this purpose can only be rejected when 
the Power applied to considers them likely to impair its sovereign rights 
or its safety. If the request is complied with, the fees charged must only 
comprise the expenses actually incurred. 

The Court is equally entitled to act through the Power on whose ter- 
ritory it sits. 


Article 23 


The High Court itself draws up its own rules of procedure, which must 
be communicated to the signatory Powers. 

Within a year from the ratification of the present Convention it shall 
meet in order to elaborate these rules. 


[ 67 ] 








124 
Article 24 


The High Court may propose modifications in the provisions of the 
present Convention concerning procedure. These proposals are com- 
municated through the Netherland Government to the signatory Powers, 
which will consider together as to the measures to be taken. 


AppENDIX VII—TExT OF THE BRITISH ACCEPTANCE OF THE 
OPTIONAL CLAUSE, SEPTEMBER I9, 1929 


On behalf of his Majesty’s Government in the United Kingdom, and 
subject to ratification, I accept as compulsory ipso facto and without special 
convention on condition of reciprocity the jurisdiction of the Court in 
conformity with Article 36, paragraph 2 of the Statute of the Court, and 
for a period of ten years and thereafter until such time as notice may be 
given to terminate the acceptance, over all disputes arising after the rati- 
fication of the present declaration with regard to situations or facts sub- 
sequent to the said ratification; 

Other than disputes in regard to which the parties to the dispute 
have agreed or shall agree to have recourse to some other method of 
peaceful settlement, and 

Disputes with the Government of any other member of the League 
which is a member of the British Commonwealth of Nations, all of 
which disputes shall be settled in such manner as the parties have 
agreed or shall agree, and 

Disputes with regard to the questions which, by International 
Law, fall exclusively within the jurisdiction of the United Kingdom; 


and subject to the condition that his Majesty’s Government reserves 
the right to require that proceedings in the Court shall be suspended in 
respect of any dispute which has been submitted to, and is under con- 
sideration by, the Council of the League of Nations, provided that notice 
to suspend is given after the dispute has been submitted to the Council 
and is given within ten days of the notification of the initiation of the pro- 
ceedings in the Court, and provided also that such suspension shall be 
limited to a period of twelve months or such longer period as can be agreed 
by the parties to the dispute or determined by a decision of all the mem- 
bers of the Council other than the parties to the dispute. 
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